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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. S139 


GREAT AMERICAN INDEMNITY CO., 

A CORPORATION, Appellant, 

v. 

FRANK A. CARDILLO, DEPUTY COMMISSIONER, 
DISTRICT OF COLUMBIA COMPENSATION DIS¬ 
TRICT, UNITED STATES EMPLOYEES’ COM¬ 
PENSATION COMMISSION, UNITED STATES 
CASUALTY COMPANY, A CORPORATION, CLIF¬ 
FORD L. LUTTON, Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This Court has jurisdiction in this case by reason of ti e 
provisions of Title 17, Sec. 101, of the District of Columbia 
Code, (1940), since this is an appeal from an Order of tie 
District Court of the United States for the District of Co¬ 
lumbia granting* a Motion to Dismiss Complaint (Appel¬ 
lant’s App. 11). 
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The Court below had jurisdiction because of a complaint 
filed therein by appellant (Appellant’s A])}). 6) seeking 
injunctive relief under the provisions of Sec. 21b (Title 33, 
Sec. 921, U. S. C.: 44 Stat. 1436) of the Longshoremen’s and 
Harbor Workers’ Compensation Act, made applicable to the 
District of Columbia by Act of Congress approved May 17, 
1928 (Title 36, Sec. 50, District of Columbia Code (1940); 
45 Stat. 600, c. 612, sec. 1). 

STATEMENT OF CASE. 

Appellant was at one time, including the month of Octo¬ 
ber, 1939, the carrier of Workmen’s Compensation Insur¬ 
ance for Anthony Izzo, employer of Clifford L. Lutton. On 
October 14, 1939, Lutton received an injury to his right 
great toe in the course of and arising out of his employment. 
The toe became infected, was given treatment and healed 
completely within about three months. Claimant continued 
his employment as bricklayer and foreman without loss of 
time. Eight months after the injury to the toe, and five 
months after its complete healing, at a time when plaintiff 
was no longer insurance carrier for Lutton’s employer, and 
while the United States Casualty Company was the insur¬ 
ance carrier, Lutton, on or about June 26,1940, developed a 
carbuncle on his right shoulder. About two weeks later and 
while the carbuncle was still draining, he jumped off a low 
scaffold, injuring his left hip or leg, causing an osteomye¬ 
litis or osteoporosis of the left femur which developed into 
an acute septicemia. 

A claim was made by Clifford L. Lutton, one of the appel¬ 
lees and hereinafter referred to as claimant, against both 
insurance carriers for the loss of time and the disability 
following the injury of June 26, 1940. The claim was con¬ 
troverted bv both carriers and a hearing was ordered bv the 
United States Employees Compensation Commission. The 
Deputy Commissioner, after hearing evidence adduced by 
the three interested parties made a finding that both the toe 
injury of October 14, 1939, and the hip injury of July 10, 
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1940, contributed to the disability, and ordered both insur¬ 
ance carriers to pay compensation in equal amounts. 

On the ground that there was no substantial evidence to 
support the finding or award against it, and that the award 
was contrary to law, appellant sought a judgment in the Dis¬ 
trict (’ourt ot tlie United States for the District of Columbia 
lor an injunction setting aside or modifying the compensa¬ 
tion order as to it, and requiring reimbursement by Lutton 
or by the United States Casualty Company of all amounts 
paid by appellant under the duress of the District Court’s 
award. 

The appellee filed a Motion to Dismiss the Complaint 
which after hearing was granted by the Court. 

STATUTES INVOLVED. 

Section 2(2) of the Longshoremen’s and Harbor Work¬ 
ers’ Compensation Act, being Title 33, 2(2) U. S. C. A. 
(Mar. 4, 1927, e. 509, sec. 2(2); 44 Stat. 1424) which is as 
follows: 

“The term ‘injury’ means accidental injury or death aris¬ 
ing out of and in the course of employment, and such occu¬ 
pational disease or infection as arises naturally out of such 
employment or as naturally or unavoidably results from 
such accidental injury, and includes an injury caused by the 
wilful act of a third person directed against an employee 
because of his employment.” 

Section 3(a) of that Act, being sec. 903 (a), U. S. C. A., 
which is as follows: 

(a) Compensation shall be payable under this chapter in 
respect of disability or death of an employee, but only if the 
disability or death results from an injury occurring upon 
the navigable waters of the United States (including any 
dry dock) and if recovery for the disability or death through 
workmen’s compensation proceedings may not validly be 
provided by State Law. ’ ’ 
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STATEMENT 0? POINTS. 

1. The District Court erred in dismissing Appellant’s 
Complaint since there was no substantial evidence to sup¬ 
port the Finding of Facts and Award of the Deputy Com¬ 
missioner. 

2. The District Court erred in dismissing the Complaint 
since the Finding of Facts and Award of the Deputy Com¬ 
missioner are contrary to law. 


SUMMARY OF ARGUMENT. 

1. In order to justify an award against appellant, it must 
be proved that there was a causal relation between the in¬ 
jury to the claimant's toe of October, 11)39, when appellant 
was the insurance carrier, and the carbuncle and subsequent 
disability of June, 1940. 

2. There are only two possible theories that would relate 
claimant’s toe injury of October, 1939, with the carbuncle 
and subsequent disability of June, 1940. The first theory is 
that the infection of the toe became systemic, lay dormant, 
and later erupted in the form of a carbuncle. The other is 
that the infection resulting from the toe injury lowered 
claimant’s general resistance so that when the staphylococ¬ 
cus organisms which produce carbuncles and which are com¬ 
mon on the surface of the skin, happened to penetrate his 
skin through some minor break or irritation, the bacterici¬ 
dal powers of the blood were not sufficient to withstand the 
invader and a carbuncle formed. 

3. In so far as the Deputy Commissioner found that 
claimant ’s toe infection involved his lymph glands or other¬ 
wise became systemic, it is based on mere supposition and 
at most a scintilla of evidence. 

4. There is no substantial evidence that claimant’s resist¬ 
ance was lowered before the appearance of the carbuncle 
and no substantial evidence that the toe injury was the 
cause of any lowered resistance if such existed. 

5. An award based on disability resulting from an infec¬ 
tion following a predisposing condition of lowered resist- 
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ance which in turn resulted from an infection which resulted 
from an injury is contrary to law. Such disability is nlot a 
compensable injury within the definition of Section 2(2) of 
the Compensation Act. 

6. The mere statement of a doctor that in his opinion 
there was a causal relation between an injury and a much 
later disability is a conclusion and unless supported by facts 
and reasons is not a sufficient basis for an award. The pres¬ 
ence of such conclusions of claimant’s physicians in the 
record does not preclude the court on appeal from examin¬ 
ing the data and reasons on which the conclusion is based in 
order to determine whether legal causation exists. An in¬ 
ferred relationship of two infections through an intervening 
period of assumed lowered resistance may be medically 
valid but not equivalent to causation in the legal sense. 

ARGUMENT. 

Aside from the claimant, his wife and his employer, there 
were eight other witnesses who testified before the Deputy 
Commissioner. All eight of these witnesses were physicians 
for it was recognized by all concerned that the sole issues 
were medical ones. The questions to be determined were 
whether the injury of October 14, 1939, the injury of July 
10, 1940, or both caused the disability for which claim was 
made. The Deputy Commissioner determined that both in¬ 
juries were causally connected with the disability and ma de 
the award accordingly. 

Almost all the doctors were in substantial agreement as 
lo w hat occurred after the carbuncle and as to the responsi¬ 
bility of the hip injury superimposed on the carbuncle tfor 
the osteomyelitis and all that followed (Tr. 169). It wjas 
explained in detail by at least one doctor (Tr. 213-215) ajnd 
assumed by all the others, that there would be a small sjjill 
over of bacteria into the blood stream from the draining 
carbuncle but that the white corpuscles of the blood would 
normally destroy these few invaders before they could mul¬ 
tiply sufficiently to do any great harm. However, when 
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claimant while in this bacteremic stage jumped off the scaf¬ 
fold and sprained his hip the local hemorrhage and tearing 
of the soft tissue around the joint which would result from 
even a slight jar would create an ideal culture where the 
few staphylococci circulating in the blood stream could 
lodge and multiply. Here a new and much more serious 
focus of infection was thus set up where the bacteria could 
breed in the bloody tissue around the joint and attack the 
bone marrow itself thus constituting the osteomyelitis or 
osteoporosis. When the staphyloccus organisms from this 
point of vantage poured in vast numbers into the blood 
stream overwhelming to bactericidal powers of the blood 
the condition of septicemia or general blood poisoning was 
observed. 

It was admitted that the hip injury taken in conjunction 
with the draining carbuncle was thus clear and sufficient 
cause for the disability which is the subject of this award 
(Tr. 160, 182-184). Since it was generally recognized that 
it was not necessary to go back of the carbuncle to explain 
the osteomyelitis and the septicemia, it is clear that appel¬ 
lant is not liable for the disability resulting from those con¬ 
ditions unless it is shown that as a matter of fact the car¬ 
buncle was caused bv the toe injure. It is the existence of 
any such relation meeting legal concepts of causation which 
is the sole issue presented in this case. It is the contention 
of appellant that there is no substantial basis in the evi¬ 
dence for a finding that the carbuncle and all that followed 
“naturally and unavoidably” resulted from the injury of 
October, 1939, within the meaning of the Act. 

Two Alternative Theories on Which Deputy Commissioner’s 

Finding Is Based. 

It must be stated at the outset that it is somewhat difficult 
to determine the Deputy Commissioner’s theory of causa¬ 
tion by which he relates the toe injury to the osteomyelitis 
and general septicemia; yet if put in the strongest possible 
way, there may be said to be two possible theories of causa- 
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lion implicit in his finding of fact. The first, which is at best 
vaguely suggested, is that bacteria from the toe infection 
entered the claimant’s lymphatic system or otherwise got 
into his general circulation and remained dormant there un¬ 
til the infection erupted in the form of a carbuncle, which 
in turn led to the other results. The other and clearer tlje- 
orv is that his general resistance was lowered by the toe 
infection and he thus became susceptible to the subsequent 


entry of staphylococcus organisms through the skin of ljis 
right shoulder which produced the carbuncle. 

Consideration of First Theory. 

If the first theory existed at all in the mind or finding of 
the Deputy Commissioner, it must be found in one or t lie 
other of the following passages of the Finding of Fact: 


“. . . that such debilitv and inertia continued; that ;is 
a result of the protracted period of infection and of the 
lowering of the claimant’s resistance thereby, he devel¬ 
oped in June, 1940, a carbuncle on the right shoulder 


. . .” (Appellant’s App. 2). 


“. . . that the injury of October 14, 1939, was a con¬ 
tributing factor in the development of the said condi¬ 
tions; that the natural sequence of events, beginning 
with the injury to the right great toe, on October 14, 
1939. is as follows: protracted period of infection of 
the right great toe, involvement of the lymph glands 
and nodes , general debility and lowering of resistance, 
carbuncle or abscess which developed in June, 1940, fol¬ 
lowed by a general bacteremia, and the injury of July 
10, 1940, which was superimposed upon the said condi¬ 
tion and precipitated osteomyelitis of the left hip and 
septicemia; that all of the said conditions are causally 
connected one with the other ...” Appellant’s App. 
3-4). (Italics supplied) 

Assuming that one or the other of these statements means 
that there was a systemic infection, an examination of the 
evidence shows that there is no basis for such a finding. 
Nor is there any real basis for the finding that there was an 
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involvement of the lymph glands or nodes, which finding the 
Deputy Commissioner appears to have interpolated as a 
make-weight to bolster the systemic theory. A considera¬ 
tion of all the testimony leaves no room for doubt that the 
toe infection of October, 1939, was just what Dr. Becker, the 
attending physician and the only doctor who saw the mashed 
toe, definitely stated it to be—“local, confined to the toe, 
nothing to indicate anv thing systemic” (Appellant’s App. 
21 ). 

Anv real basis for the idea that the infection became svs- 
* * 

temic must be looked for in the testimony of Dr. Hunter. 
Dr. Hunter, while a bacteriologist of repute, never saw the 
claimant’s toe injury. He did not come into the case until 
after July 15,1940, or about a month after the development 
of the carbuncle, when he made certain bacteriological ex¬ 
aminations for Dr. Donahue of cultures taken from the 
claimant. After mentioning the toe infection and stating 
his opinion that, from its description at the hearing, it was 
probably of staphylococcus character, Dr. Hunter’s expert 
testimony as to the infection possibly having become sys¬ 
temic is as follows: 

“From then on with the development of the carbuncle 
in June, June 26th, the history is indefinite. It is pos¬ 
sible that organism might have been in the lvmph nodes, 

or it mav have been in his svstem or he mav have had 
• _ •> • 

periostitis in the pelvis. The carbuncle may have de¬ 
veloped independently of that particular condition.” 
(Appellant’s App. 15). 

“As I see it, I think possibly the whole trend of 
events started with the mashed toe, with the staphylo¬ 
coccus infection of the toe, a rather long, protracted con¬ 
dition, a long protracted condition of infection, of infec¬ 
tious character which is likely to spread. This probably 
spread to the lympth glands and lymph nodes and may 
have developed into the carbuncle, and another injury 
to his hip with an active carbuncle it seems perfectly 
clear here is where the real osteomyelitis started. 

“Q. 5Yhen? 

“A. After the injury to the hip. 

“Q. Of July 10th? ' 

“A. That is right.” (Appellant’s App. 15-16) 
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On cross-examination, he was asked: 

“Q. You have assumed in building up the causal con¬ 
nection between the injury of July and the toe injuries 
of October, you have said there was some svstemic char- 

7 c * 

actor to that toe injury, that it got into his general sys¬ 
tem and wont somewhere else ? 

“A. I haven't assumed it. I was asked whether or 
not {his infection that lasted a long period of time, could 
the toe have anv connection later. I said with a long 
standing infection it was quite possible that was the 
case. 

“Q. You don’t want to say anv more than it is pos¬ 
sible ? 

“A. Xo. I didn't see the original infection. I don't 
know it was a staphylococcus infection. From the ch ir- 
acter, sight and description 1 assume it was.” (Appel¬ 
lant’s App. 16) 

After some further questions as to his theories he was 
asked: 

“Q. YTe are dealing in pure supposition? 

“A. That is right.” (Appellant’s App. 16). 

Since Dr. TIunter admitted that his systemic theory was 
pure supposition, he was asked a question as to his opinion 
on the facts as brought out by the physician who attended 
the claimant at the time of the toe injury and treated the 
infected toe. 

“Q. Now, if Dr. Becker advises this toe infection was 
strictly local, that there was no evidence whatsoever of 
anv svstemic condition, would not that tend to make 
vou regard or possiblv exclude the relation between the 
carbuncle and the toe infection as more remote and 
more speculative? 

“A. Yes, apparently, apart from the fact that he was 
discharged from Dr. Becker and still had a discharge” 
(Appellant’s App. 16). 

And further: 

“Q. Xow isn’t it true that a carbuncle existing for 
10 or 15 days while this man was working part of {he 
time plus the jar, isn’t that a sufficient and adequate 
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cause for everything that followed, without going back 
eight months previous? 

“A. Yes, and if he had nothing the matter with the 
toe tile carbuncle might have been the primary cause.” 
(Appellant’s App. 17). 

His theory was further elaborated upon cross-examina¬ 
tion by counsel for the other insurance carrier: 

“Q. Xow, is it your impression and diagnosis here 
that rlie poison or bacteria remained in the system dor¬ 
mant and came out in the form of a carbuncle in June, 
June 26, 1940? Am I correct up to that point? 

“A. I say that it is possible that is the case, and it 
seems logical. 

“Q. That is possible? 

“A. Yes, hut on the other hand a carbuncle may have 
developed as a result of a previous infection, the in¬ 
dividual having become susceptible to staphylococcus. 
If we had a culture of the staphylococcus in tin* toe and 
had a culture of the staphylococcus from the boil and 
ran a series of fermentation experiments we might have 
been able to tell whther or not they were the same 
strain. 

“Q. The carbuncle, regardless of the previous injur¬ 
ies, could have developed? 

“A. Yes, sir. 

*‘Q. And it could still have been infected from the 
outside even as you and I or anyone else walking around 
from the skin ? 

“A. Yes, sir.” (Appellant’s App. 17). 

As the examination progressed, Dr. Hunter leaned more 
and more to the theory that the carbuncle arose as a result 
of an infection coming from without, although there may 
have been a predisposing condition within. 

“Q. We have carbuncles and boils appearing on peo¬ 
ple all the time from outside causes, de we not? 

“A. Yes. I see them every day and make vaccines 
for them and examine them. 

“Q. A man doesn’t have to be weak or run down to 
have that condition? 
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“A. Every time \vc see one with carbuncles or boils, 
we don’t usually limit the examination. We try to find 
out what is back of it. 1 think it has been brought out 
here that all of us have staphylococcus aureus on out- 
skin. When we begin to develop boils or carbuncles it 
means something has gone wrong with our body. 

“Q. You definitely believe the man had lowered re¬ 
sistance? 

“A. For some reason, yes.” (Appellant’s App. 17- 
18). 

The Witness: The staphylococcus infection came 
from without. You may—to say definitely the staphy¬ 
lococcus got in from the injury, original injury, or 
whether the carbuncle was secondary to the toe injury, 
I cannot positively state, but my opinion of the turn of 
events of staphylococcus infection indicates it was one 
and the same thing, although the development of a 
single carbuncle after apparent cure of some other in¬ 
fection makes one think the furuncle was or the car¬ 
buncle developed from organs entering the skin from 
above but there are many cases where developments of 
carbuncles may come from the teeth or something else 
within (Appellant’s App. 18). 

Since there was only one carbuncle in this case, Dr. Hun¬ 
ter was asked on recross-examination: 

”Q. As 1 understand you agree the most frequent 
cause is an infection from without? 

“A. Exactly. 

“Q. But in a substantial number of cases you can 
have boils from some infection from within? 

“A. Yes, sir. 

“Q. And that might be any number of things, in¬ 
fected tonsils, or teeth? 

“A. Yes, sir. 

“Q. In these cases where you have the boils or car¬ 
buncles from within, doesn’t that condition manifest 
itself in multiple boils or carbuncles? 

“A. Generally speaking. 

“Q. Generally speaking, when the infection causing 
the carbuncle comes from within, you have multiple 
boils? 

“A. Yes, sir. 
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“Q. And when you have a single carbuncle then is 
the cause of its coining from without? 

“A. Yes, sir.” (Appellant’s App. 18). 

lie was then asked by the Deputy Commissioner: 

”Q. With respect to causal connection between the 
first injury of 1939 and the subsequent condition of os¬ 
teomyelitis and septicemia, is it material whether the 
carbuncle is caused from within or without? Is that 
material? 

“A. Xo, it is not. So far as the initial cause, you 
mean ? 

”Q. Yes, in trying to arrive at an opinion as to 
whether or not the injury of 1939 had some relationship 
to the ultimate osteomyelitis and septicemia is it im¬ 
portant to know whether or not a carbuncle was caused 
by a germ from without or within? 

‘‘A. Yes, it is. If it comes from within it would defin¬ 
itely point toward the injury he had in October. If it 
came from without probably not unless lie transferred 
some of the organisms. 

“Q. I understood you to say the important factor is 
the man’s ability to resist. 

“A. The point 1 am trying to make is this: This in¬ 
fection would reduce the resistance. Anvbodv with a 

• » 

chronic infection does have the resistance pulled down. 
That renders him prone to other infection. 

”Q. From within or without? 

‘‘A. From within or without. 

; ‘Q. In reality it doesn’t make any difference whether 
the carbuncle case from outside sources? 

“A. In that sense, no. 

“Q. That is, if you assume that lowered resistance 
did play a part in this case. Is that what you assume? 

“A. Yes, sir. 

“Q. And lowered resistance was due to what? 

“A. To this long continued infection in his toe. 

‘*Q. So assuming he had a lowered resistance from 

the lonu' continuing infection in the toe and goimr so far 

as to assume the carbuncle was due to infection from 

without, would vou still sav there was causal relation- 
• » » 

ship between the injury of 1939 and the present condi¬ 
tion? 

“A. Yes, sir. 
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“Q. Is there any way of determining whether his 
resistance was lowered from any other source? 

“A. Resistance of an individual is to a certain extent 
theoretical and its discussion goes into the bounds of 
theory. We know lack of food, lack of sleep, worry, all 
those things contribute to lowered resistance and it is 
very difficult in discussing resistance to always put your 
finger exactly on what is the real cause because there 
are so many factors that enter into it. We know we ne t 
only have a general resistance with which we are en¬ 
dowed, but we have resistance which we acquire. We 
know what general resistance is. It can be modified by 
our way of life. Individuals who have infected teeth, 
that pulls their resistance down and makes them sus¬ 
ceptible to other infections which frequently enter into 
the picture. 

“Here is the way I see it: This man had an injury 
to his toe. He had suppurating perionvxis of the toe 
hanging on for a long time. He gives a history of going 
to sleep. Subsequently he develops a carbuncle and has 
anyothcr injury and comes down with osteomyelitis. 
While there was a period in between where we see no 
definite active infection we don’t know whether or net 
these organisms may have been in his system, lying 
dormant as we frequently see them do and with an in¬ 
jury it breaks out.” (Appellant’s App. 19-20) 

A fair and complete reading of the testimony of Dir. 
Hunter shows that he considers the most probable medical 
tlieorv to be that claimant’s resistance was lowered by the 
infection of his toe, and in these predisposing circumstances 
a new infection entered from without causing a carbuncle, 
from which the other train of events followed. It may be 
that Dr. Hunter did not intend to express a theory that the 
toe infection became systemic, lay dormant for five months 
and then erupted in the form of a carbuncle. A complete 
reading of his testimony makes it appear doubtful that he 
made such an inference or had it in mind. In anv event, if 
he had or expressed such a theory, he clearly considered it 
less probable and more speculative than the theory of low¬ 
ered resistance acting as a predisposing condition to the 
entrance of infection. Dr. Hunter’s testimony shows that 
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when lie considered the proved facts, there was little basis 
left for the purely supposititious theory of direct causation. 

Dr. Hunter testified that in view of Dr. Becker's state¬ 
ment that there was nothing systemic, it would tend to make 
tlie possibility of causal connection between toe injury and 
carbuncle more remote (Appellant’s App. 16): that single 
carbuncles (as here) come from without and multiple car¬ 
buncles from within (Appellant’s App. 18); and that the 
carbuncle could have developed independently of any groin 
condition (Appellant’s App. 15). Furthermore, he ad¬ 
mitted in developing a chain of causation on the systemic 
theory that he was dealing in pure supposition (Appellant’s 
App. 16). 

This supposition was not based on the established facts 
for Dr. Becker who treated the toe injury, and was the only 
doctor to observe or treat the claimant before June, 1940, 
testified: 

“In the present instance we didn’t find a fracture. 
There was no sign of lymphangitis or lymphadinitis or 
inguinal— 

“Q. Was that strictly a local infection? 

“A. Local, confined to the toe, nothing to indicate 
anvthing svstemic. 1 might sav the man continued 
working during that time. (Appellant’s App. 21) 

“Q. Was there anything to indicate that the infec¬ 
tion might nossiblv become svstemic and continue dor- 
mant in his general system? 

“A. Xo, sir: I felt, as I feel in a lot of these infec¬ 
tions that they are confined to the toe proper. It had 
not extended to the ankle, knee or hip, no evidence of 
enlarged glands of the groin. 

“Q. Could you have ascertained the symptoms? 

“A. I think there would have been some physical 
findings and complaint on the part of the patient. 

“Q. Would he have had fever? 

“A. I think so. In other words, if it had healed up 
and stopped draining it would— 

“Q. When you let him go did you feel he was in 
need of any further attention, either for the toe or for 
his general condition? 
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“A. The general condition didn’t enter into the 
ture. 

“Q- 


pic- 


How do you mean? 

** A. The treatments were confined to the toe becau^ 
all symptoms and complaints were confined to the t<p 
and when I discharged him I felt the toe injury In 
cleared up. 

“Q. Did he complain of being tired and not able 1 
do his work well? 

“A. No, sir, he did not. 

“Q. Did he understand when he left you if the to 
didn’t continue to get along all right he could coni 
hack and you would give him further treatment? 

“A. That is the understanding if it should flare r 
or give any further trouble, to come back.” (Appe|l 
lant’s App. 21) 


e 

id 

o 


Dr. Donahue stated that when he treated claimant, they 
was no sign of lymphangitis. (Appellant’s App. 14.) 

All of the doctors who testified, agreed that the staphylo¬ 
coccus aureus entered from the exterior, usually through 
hair follicle, to form a carbuncle. The possible exceptich 
to this generally accepted proposition is Dr. Donahue wl 
testified that the cause is “disputed” (Appellant’s App. 14) 
but said that it was a matter for the bacteriologists (Appel 
hint’s App. 15). 

Dr. Keliher testified that the usual cause of carbuncle 
was the entrance of staphylococcus through the skin throug 
a hair follicle (Appellant’s App. 15). 

Dr. Hunter stated several times that in the case of 
single carbuncle, the staphylococcus comes from withoi|i 
(Appellant’s App. 16, 18). 

Dr. Argy stated that carbuncles always come from with¬ 
out (Appellant’s App. 20). 

Dr. Becker indicated that the infection mav have con|e 
from without (Appellant’s App. 22). 

Dr. Neuman testified: “I want to sav I think it is a<j 
cepted by most everybody that carbuncles, the infection cf 
the carbuncle comes from without. Boyd states it and man 
other authorities, authors equally good. The infection is 




16 


not metastatic. The staphylococcus gets in there through 
some canal, a hair follicle or a sebaceaus gland or sweat 
gland. If it is small it is a pimple. If it is larger, it is a 
boil and if it is deep seated it is a carbuncle. They all de¬ 
velop into the same tvpe of infection. (Appellant’s App. 
22 .) 

Dr. Fishback said of the origin of a carbuncle: “It be¬ 
gins as an infection which penetrates through a hair follicle 
or gland.” (Appellant’s App. 22.) 

Dr. Dessolf agreed that carbuncles are primary infec¬ 
tions that come from without (Appellant’s App. 23.) 

Dr. Putski agreed that a carbuncle is universally re¬ 
garded as a primary infection or lesion (Appellant’s App. 
23). 

Dr. Lee said that “most all” carbuncles are from the out¬ 
side (Appellant’s App. 23). 

This theory of causation of carbuncles which was attested 
to so unanimously by the various doctors who testified at 
the hearing is the accepted theory of causation as stated in 
the medical textbooks. For example, Boyd, whom several 
of the witnesses mentioned with approval, states in his text¬ 
book on Surgical Pathology (2nd Ed. 1929, p. 60): 

Boils and Carbuncles. A boil is an example of an ab¬ 
scess located in a hair follicle or a sebaceous gland, the 
infection having penetrated the skin through the open¬ 
ing of one of the ducts as the result of friction or pres¬ 
sure. The usual invader is the staphylococcus aureus. 
Should the infection penetrate to the deeper layers of 
the skin and the subcutaneous fact, a carbuncle may be 
formed: this consists of a series of communicating ab¬ 
scesses which discharge by separate openings on the 
surface. 

In view of the admitted etiology of carbuncles and in view 
of Dr. Becker’s clear testimony that the toe infection was 
local, any finding of the Deputy Commissioner that the toe 
infection was not local, but systemic, that it later caused the 
carbuncle by erupting front within is arbitrary and not 
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founded on the evidence. In order to reach any such conclu¬ 
sion, the Deputy Commissioner would, first, have to adopt 
an inference or theory of a doctor which his own testimony 
clearly indicates is regarded by him as supposititious and 
less probable than the other theory which he advances; 
second, in order to reach such a conclusion the Deputy Com¬ 
missioner would have to adopt an inference on the part of 
Dr. Hunter (namely the inference that the toe infection 
might have become systemic from the premise the claim¬ 
ant complained of a pain in his groin and felt tired) which 
is inconsistent with the direct, positive and uncontradicted 
testimony of the only physician who saw and treated the toe 
infection, that it was not systemic and that the pain in the 
groin had no relation thereto; and third, an adoption of the 
inference that the toe infection became systemic, then re¬ 
mained dormant in the claimant’s lymph glands or system 
and much later flared up to produce the carbuncle from with¬ 
in is inconsistent with the totality of the evidence and with 
accepted medical opinion on the etiology of carbuncles, 
Such a finding does not conform with the approved nests 
governing administrative findings of fact. These tests were 
well stated by Mr. Justice Stephens of this Court in his 
dissenting opinion in the case of Bethlehem Steel Company 
v. N. L. R . B., 74 App. D. C. 52; 120 Fed. (2d) 641, at 
p. 667: 

“. . . Under the system of law guaranteed by our 
Constitution, the subsidiary facts must be reached from 
the evidence and the ultimate facts from the subsid¬ 
iary facts, not arbitrarily or by assumption or conjec¬ 
ture or by a process contrary to reason, but according 
to reason ...” 

“. . . To safeguard the integrity of findings of ulti¬ 
mate fact arrived at by inference, the law has estab¬ 
lished certain principles with reference to the depend¬ 
ability of inferences: (1) An inference to be reason¬ 
able must be warranted from all the evidence, other¬ 
wise a fact reasonably inferable from a single fact or 
group of facts might be inconsistent with the totality 
of proven or conceded subsidiary facts. In short a 
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trier ‘of fact’ may not ignore a part of the evidence. 
(2) If two equally probable but inconsistent inferences 
may be drawn from the same facts, a finding of fact 
cannot reasonably be based upon either of them: in such 
a situation the evidence is equivocal. (3) Where two 
different inferences may be drawn from undisputed 
facts, that which is the more probable is the one that 
must be drawn. (4) A fact may not be inferred from 
a proven fact or facts where unimpeached and uncon¬ 
tradicted testimony consistent with such proven fact or 
facts but inconsistent with the fact sought to lx* in¬ 
ferred is in the record”. 


Statements of this Court in two cases are peculiarly ap¬ 
plicable here. In Liberty Mutual Insurance Co. v. Hoage, 
62 App. D. C. 189,190: 65 Fed. (2d) 822, 823: 

“The testimony of this witness (a doctor) taken as 
a whole is clearly without probative value . . . because 
he had by his own admission no opportunity of making 
such an examination as would qualify him to express 
an opinion.” 


And in Netc Amsterdam Casualty Co. v. Iloage , 60 App. 
1). C. 40. 42: 46 Fed. (2d) 837, 839: 


“An award based on conjecture inconsistent with es¬ 
tablished facts and circumstances is manifestly so ar¬ 
bitrary and unreasonable as to be ‘not in accordance 
with law’ ”. 


The findings then must be findings of actual fact and 
cannot be based simply on the opinions of doctors who did 
not examine the patient at the time when certain conditions 
were found bv the Deputv Commissioner to exist. 

In this connection the language of the Supreme Court in 
two cases is very appropriate: 

In Pa. II. Co. v. Chamberlain, 288 U. S. 333, 344; 77 L. ed. 
819, 825, the Court said: 

“Leaving out of consideration, then, the inference 
relied upon, the case for respondent is left without any 
substantial support in the evidence and a verdict in her 
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favor would have rested upon mere speculation and 
conjecture. This, of course, is inadmissible.” 

And in .V. L. R. B. v. Columbian E. & S. Co., 306 U. S. 212, 
299-300: S3 L. ed. 660, 665: 

“But as has often been pointed out, this, as in the 
case of other findings by administrative bodies, means 
evidence which is substantial, that is, affording a sub¬ 
stantial basis in fact from which the fact in issue can 
be reasonably inferred. Substantial evidence is more 
than a scintilla, and must do more than create a sus¬ 
picion of the fact to be established. ‘It means such 
relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion.’ ” 

Lowered Resistance Theory. 

Since the systemic theory of causation must be rejected 
as a basis for the Deputy Commissioner’s Finding of Fact 
and Award, because there is no valid evidence to support 
it, the only other possible theory upon which the finding 
against appellant can be based is that claimant’s resistance 
was lowered by the toe infection and such lowered resist¬ 
ance was a condition predisposing claimant to any infec¬ 
tion adventitiously entering his system. Such a theory pre¬ 
supposes and (1) there was real evidence of lowered - e- 
sistance and (2) that the lowered resistance was caused by 
the toe injury. 

As to the first theory, it must be remembered that no doc¬ 
tor except I)r. Becker treated claimant during any portion 
of the six months or more when the supposed lowered *e- 
sistance existed. lie had no reason to believe that the man 
was sick in his general condition (Appellant’s App. 212). 
There is no other direct medical testimony on the question. 
The onlv testimonv is that of claimant and his wife, who 
testified that he frequently felt loggy when he came home 
from work and in the evening so that he often took a nap 
before or after dinner (Appellant’s App. 12). During this 
period, on the other hand, the testimony of claimant and 
his wife shows that he worked regularly as a bricklayer and 
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foreman (Appellant’s App, 13), he got up at 5:30 or 6:00 
o’clock every morning (Appellant’s App. 13), he frequently 
worked overtime (Appellant’s App. 13), he took heavier 
work as it came (Tr. 42), he had no illness and claimed no 
disability (Appellant’s App. 13), he had a good appetite, 
he had no evidence of fever (Appellant’s App. 14), and his 
general condition appeared all right (Appellant’s App. 13). 
This hardly proves the debilitated condition which the Dep¬ 
uty Commissioner found to be a fact. But even if lowered 
resistance can be considered proved by the interested state¬ 
ments of claimant and his wife that he felt below par, there 
is no evidence that the toe infection was the cause of it. 
All of the doctors who testified on behalf of the claimant 
stated that lowered resistance is a very general term that 
can result from almost any cause. 

On cross-examination, Dr. Donahue was asked: 

“Q. Doctor, isn’t lowered resistance a pretty gen¬ 
eral term? 

“A. Quite general, yes. 

“Q. Could it be caused by any of a hundred things? 
“A. Yes, it could. (Appellant’s App. 14) 

Dr. Keliher when asked if lowered resistance could be 
called the cause of carbuncles, replied: 

“The occasions for infection are more or less uni¬ 
versal. It seems to me the question of individual re¬ 
sistance plays a great part. Of course, that is going 
into a purelv theoretical realm.” (Appellant’s App. 

15) 

Dr. Hunter’s discussion of the cause of lowered resistance 
was as follows: 

“Resistance of an individual is to a certain extent 
theoretical and its discussion goes into the bounds of 
theory. We know lack of food, lack of sleep, worry, 
all those things contribute to lowered resistance and it 
is very difficult in discussing resistance to always put 
vour finger exactly on what is the real cause because 
there are so many factors that enter into it. We know 




we not only have a general resistance with which we 
are endowed, bnt we have resistance which we ac¬ 
quire. AVe know what general resistance is. Tt can he 
modified by our way of life. Individuals who have 
infected teeth, that pulls their resistance down and 
makes them susceptible to other infections which fr=»- 
quentlv enter into the picture.” (Appellant’s Apo. 
19-20) 

Dr. Argy testified: 


“A. It is possible for an individual to be under p$r 

and be doing some more work than he should. That 

is whv his resistance becomes lower. 

•> 

“Q. You think possibly it might have been caused 
bv overwork? 


“A. Overwork might have been a contributing fap- 


“Q. Almost anything can contribute to a man being 
below par? 

“A. Oh, sure, but the fact is we have something here 
we can tie it on to and that is that lie had the infec¬ 
tion”. (Appellant’s App. 20) 


Since there are so many and so uncertain causes f<pr 
lowered resistance in an individual, it is unreasonable to 
sav that anv single factor in the medical historv of the 
man is the cause of lowered resistance. But even if it coujld 
be said that the toe infection caused the lowered resistance, 


and even if everv other link in the chain of causation 
could be said to be proved, such a chain of causation is not 
of a kind contemplated by the Act. In defining an injury 
for which compensation may be awarded, the Act reads: 

“The term ‘injury’ means accidental injury or death 
arising out of and in the course of employment, and 
such occupational disease or infection as arises natur¬ 
ally out of such employment or as naturally or un- 
avoidablv results from such accidental injurv.” 33 
IT. S. C.‘ A. 902 (2). Mar. 4, 1927, c. 509^ sec. 2, 44 
Stat. 1424. 

This clearly does not include a disabilitv resulting frOm 

ft' ft O 

an infection occasioned or predisposed by a lowered resits- 
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tance resulting from an infection resulting from an injury, 

even supposing such a train of events was proved. The 

statutory definition of compensable injury rejects such a 

sequence as too speculative and tenuous to be apprehended 

by law. There is too much chance for error and too much 

likelihood of modification by other circumstances. Here 

there is not the substantial causal relation neccssarv to 

* 

bring it within the scope of the Act. 

A considerable body of law exists in the state courts 
interpreting similar workmen’s compensation acts, nearly 
all of which are to the effect that an injury which causes 
a predisposing condition which in turn makes the employee 
susceptible to the disabling infection is not a basis for a 
compensation award. Some of these cases are extremely 
similar on their facts to the instant case. Because they 
should be determinative of this phase of the question, some 
of the more important ones are here quoted at length: 

In McLaughlin v. Penn Anthracite Mining Co. (Superior 
Ct. of Pa. 103.”)), 117 Pa. Sup. Ct. Rep. 1%, 198; 177 A 
502, 503, the Court said: 

“Tlie mere fact that vitality is lowered by an acci¬ 
dent and that a germ disease follows is not sufficient to 
charge the defendant with the death.” 

Anderson v. Baxter. (Sup. Ct. of Pa., 1926,) 285 Pa. 443, 
445-448, 132 A. 358, 358-359: 

“'While in defendant’s employ on September 5, 1924, 
the deceased accidentally cut his left hand on a rain 
spout. It became infected, and required medical at¬ 
tention for many weeks, but gradually cleared up so 
that on October 30th there was apparently no active 
infection, although some swelling, a serious discharge, 
and inabilitv to use his hand. On November 25th, 
Anderson was stricken with lobar pneumonia, which 
caused his death four days later . . . 

“The controlling question presented is whether the 
referee’s finding that Anderson’s death on November 
29th resulted from the injury to his hand on the 5th 
day of the preceding September is supported by the 





evidence. In our opinion it is not, and tins is a ques¬ 
tion of law which the courts may review. 

44 . . . In the instant case the pneumonia was so re¬ 
mote in time from the cut on the hand (81 days) that 
common observation would suggest no connection be¬ 
tween them, and the burden was on claimant to estab¬ 
lish it by expert evidence . .. 

4 4 4 In cases such as this, there must be a probable, 
direct relation between the injury and the disease re¬ 
sulting in death, otherwise liability would be fixed by 
surmise.’ 

*\ . . Here there was no other evidence or circum¬ 
stances indicating a connection between the injury to 
the hand and the pneumonia, except that the infection 
by lowering Anderson’s vitality may possibly have 
rendered him more susceptible to the pneumonia germ 
and less able to combat the disease. But that is un¬ 
availing. To be compensable, under the statute the 
injury must be the direct or superinducing cause of 
the death or disability in question. There is a car¬ 
dinal difference between lowering resistance and ca us¬ 
ing pneumonia, which is a germ disease. Tt is a matter 
of common knowledge that a large majority of delicate 
people with low vitality never contract pneumonia, 
while those who are robust often do and frequently 
with fatal results. It cannot be affirmed that whatever 


lowers a man’s vitality is responsible for any disease 
which may come upon him.” 

Perry County Coal Corp. v. Industrial Comm. (Sup. Ot. 


Ill. 1924), 142 X. E. 455, 311 Ill. 266, 267-268: 


44 The rule announced in that case [Bunge Bros. Coal 

Co. v. Industrial Com., 306 Ill. 582, 138 X. E. 189) and 

numerous others is to the effect that the employee can 

recover only for a disability that is caused entirely 

by the accident which he received in his employment, 

and that the employer is not responsible for any part 

of the disabilitv that has been occasioned bv another 
» * 

independent agency that has intervened since the Oc¬ 
cident.” 


In Prouse v. Industrial Comm. (Sup. Ot. Colo. 1921), 69 
Colo. 382, 387, 194 P. 625, 627: 
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“Prouse did not die of the poisonous gas; he died 
of septicemia or pyaemice, a disease caused by a defi¬ 
nite infection by a germ, which has been isolated by 
the bacteriologists and classified. The onlv eonnec- 
tion which the gas and bad air had with this disease, 
according to the undisputed testimony of the physi¬ 
cians, was that it depleted the patient’s system and 
rendered him more susceptible or less resistant to it. 

Tliev do not sav that he would not have contracted 
• » 

tlie disease if he had not worked in the gas, or would 
not have died of it, nor do they express such opinions.’’ 

The facts in Nicolaci v. Industrial Commission , (Court 
of Appeals of Ohio 1937) 31 X. E. 740, were as follows: 
A healthy man was injured in the course of his employ¬ 
ment on September 11, 1934. The injury was diagnosed 
as lumbrosacro strain. Pain from injury continued to 
time of death from pneumonia December 27, 1934. A doc¬ 
tor testified that pneumonia was the primary cause of death 
but “Secondary cause of death, the man was in a run-down 
condition when I first saw him, apparently had lost weight, 
and there was some anemia, slight secondary anemia. The 
man had been suffering for quite some time, and in my 
opinion, due to the fact that his condition was lowered, his 
resistance was below par.” Then he testified that he 
thought there was a casual connection between accident 
and death. The Court said, p. 743: 

“This case, therefore, involves the question whether 
death caused by disease contracted after an injury, but 
entirely disassociated from the injury is compensable 
because the injury reduced the power of employee to 
resist disease. 

“The answer depends on whether the injury can be 
said to have directly caused or directly contributed 
to his death. 

“Our conclusion is that the evidence fails to show 
that the employee’s death was directly caused or di¬ 
rectly contributed to by the injury and that, the trial 
court should have sustained the appellant’s motion for 
an instructed verdict.” 
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In Traders cO General Ins. Co. v. Kealey et al. (Ct. cf 
Civil Appeals, Texas, 1938), 119 S. W. 2d 618, 620, this 
Court said: 


“It was held in the ease of Texas Employers’ ln$. 
Association v. Barnett, 105 S. \Y. 2d 200, that where an 
employee who has sustained injuries in the course cf 
his employment for which he was entitled to compen¬ 
sation afterwards developed typhoid fever from which 
he died, that unless the typhoid fever could be traced 
to the injury and developed as a result of the injury, 
no recovery could be had for the death. In that case 
it was suggested that the injury received by the em¬ 
ployee had the effect of reducing his resistance to dis¬ 
ease, and, therefore, in that manner, contributed in 
some degree to his death; but the court held that, ui - 
less the disease resulted from the injury, the claimants 
were not entitled to recover because the disease did 
not ensue from the injury inflicted upon the body of 
the deceased and could not be said to result from dan - 
age or harm to the physical structure of the body as 
provided by the statute. In other words, if an employee 
receives an injury and by reason thereof his power to 
resist diseases and infections coming from other 
sources is reduced, and he becomes a prey to sue i 
diseases and infections and dies as a result of their 
attack, compensation for his death cannot be awarded 
because the death did not ensue by reason of the injury 
inflicted on the body of the deceased and the disease or 
infection was not such a disease or infection as natur¬ 
ally resulted from the injury.” 

Mere Statements of Claimant’s Physicians That a Relation¬ 
ship Existed Are Conclusions and Unless Supported by 
Facts and Reasons Are Insufficient for an Award. 

The lower Court and this Court are not to be precluded 
from examining into the proved facts and valid inferences 
of the testimony by the mere expression of an opinion by 
a doctor that there was causal relationship between an 
injury and a much later disability. Apart from the rea¬ 
sons and facts upon which it may be based, such an opinion 
is no more than a conclusion of law which only the Deputy 
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Commissioner can reach after finding the subsidiary facts. 
Any other treatment of the doctor’s conclusion would make 
cross-examination futile. It would be time wasted for the 
opposing attorney to show that such an opinion was not 
based on the real facts or that the doctor’s concept of caus¬ 
ation was quite different from the legal concept. A state¬ 
ment of causation or relationship received from a physi¬ 
cian must be accepted for what it is, and not be taken to 
mean the same thing as legal causation. In a case of serious 
illness, doctors search the entire medical history of a man 
for factors that contribute to his present condition. Every 
medical fact from the past is considered significant, for 
the sum total of a man’s past shapes his present condition. 
In this medical sense all of a man’s past infections and 
experiences are causally related to his present condition, 
but not in a legal sense. 

In any case where an employee is injured and later 
catches a cold, pneumonia or developed a carbuncle or 
other exogenous infection, it would always be possible to 
find doctors who would express the opinion that the dis¬ 
abling infection and the prior injury were related in that 
the injury probably lowered the employee’s resistance and 
hence made him more susceptible to the organisms which 
later attacked him. 

If the mere expression of such a conclusion be here held 
to be in itself substantial evidence sufficient for a finding 
that th.e infection resulted, in the legal sense, from such 
antecedent injury, then the door is thrown open to every 
possible claim and the means of defending against extrava¬ 
gant and unfounded demands are wholly denied. Unless 
the conclusion of the doctor can be placed against the back¬ 
ground of proved and admitted facts, unless the court can 
inquire into the reasoning and inferences on which it is 
based, and examine the consistency of such inferences with 
the totality of the evidence, there is no way of determining 
whether the medical opinion can support a finding of that 
proximity of relation which law as distinguished from 
medicine can apprehend and acknowledge. 
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CONCLUSION. 

It is appellant’s position that a reading and fair analysis 
of tile whole record discloses that there is no substantial 
basis to support any finding by which appellant, the car¬ 
rier of the insurance in October of 1939 can be held liable 
for the disability beginning in July, 1940. The carbuncle 
could not have been caused by a systemic infection dor¬ 
mant in claimant’s svstem for the many months which 
elapsed after the toe healed for the simple reason that a 
carbuncle, by established medical opinion, is a primary 
infection and cannot come from within, and secondly there 
was no evidence that the toe infection ever became systemic 
and direct uncontradicted testimony that it did not. 

The second theory underlying the award, and the one 

on which the Deputy Commissioner evidently proceeded, 

is that the carbuncle resulted from an inferred lowered 

resistance which in turn is inferred to have been caused 

bv the toe infection. This tlieorv is invalid in that it iib 
* * 

based on too much conjecture and too little fact, in that it 
confuses cause with predisposing condition and finally in 
that it simply does not meet the test laid down by the Ac; 
itself for injury or infection in the compensable sense. 

IVe conclude that the finding of fact and award of the 
Deputy Commissioner was not based on substantial evi¬ 
dence and was contrary to the established facts. Even if 
the sequence of events relied on by the Deputy Commis¬ 
sioner was established, which it was not, it is not equiva¬ 
lent to proximate causation and his holding appellant 
liable on such a theory was contrary to law. There was 
no evidence that the disability rose naturally out of the 
toe injury, and hence it was not a compensable injury as 
defined by section two of the Compensation Act. Accord- 
imrlv, the District Court erred in dismissing the Com- 
plaint, and its action should be reversed. 

Respectfully submitted, 

Daniel W. O’Donoghue, Jr., 
Ross O’Donoghue, 

Attorneys for Appellant . 
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Findings of Fact 


That on the 14th day of October, 1939, the claimant abov 
named was in the employ of the employer above named at 
25th Street and Good Hope Road, Southeast, Washington, 
District of Columbia; that the employer, whose address i 
1317 P" Street, Northwest, Washington, District of Colun 
bia, was subject to the provisions of an Act of Congress ap¬ 
proved May 17, 1928, entitled “An Act to provide compen¬ 
sation for disability or death resulting from injury tb 
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employees in certain employments in the District of Colum¬ 
bia, and for other purposes”; that the liability of the em¬ 
ployer for compensation under the said Act covering the 
operations of work performed at 25th Street and Good Hope 
Road, Southeast, was insured by the Great American In¬ 
demnity Company; that on July 10, 1940, the claimant 
herein was in the employ of the employer herein at 18th 
and H Streets, Northeast, Washington, District of 
301 Columbia; that the liability of the employer for com¬ 
pensation under the said Act covering the operations 
and work performed at the latter address was insured by 
the United States Casualty Company; that on October 14, 
1939, the claimant, while performing service as a bricklayer 
for the employer, sustained personal injury when a tile 
which fell from a pile struck him on the right great toe, 
causing a mashed great toe, followed within a day or two 
thereafter by infection of the said member; that written 
notice of injury was not given within thirty days, but that 
the employer had knowledge of the injury and has not been 
prejudiced by the lack of such written notice; that the aver¬ 
age annual earnings of the claimant herein at the time of 
his injury amounted to the sum of $3,016; that the employer 
furnished the claimant with medical treatment, etc., in ac¬ 
cordance with the provisions of Section 7(a) of the said 
Act; that the healing process of the right great toe was 
slow and that the infection persisted; that medical treat¬ 
ment therefor was rendered by the employer’s physician 
from October 25, 1939, to December 21, 1939; that there¬ 
after the claimant continued to treat the toe himself until 
latter part of January, 1940; that the claimant continued 
to work during the period of said treatment; that in Novem¬ 
ber, 1939, he complained of pain in both groins; that during 
and after the period of treatment the claimant felt debili¬ 
tated and under par; that such debility and inertia con¬ 
tinued; that as the result of the protracted period of infec¬ 
tion and of the lowering of the claimant’s resistance 
thereby, he developed in June, 1940, a carbuncle on the right 
shoulder; that the said carbuncle remained active and 
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drained for several weeks; that on July 10, 1940, the claim¬ 
ant herein, while performing service as a bricklayer for the 
employer at 18th and II Streets, Northeast, Washington, 
District of Columbia, and descending from a scaffold on 
which he was working, sustained personal injury 
302 when he dropped to the floor, a distance of about 
three feet, suffering sudden and severe pain in the 
left hip; that written notice of the said injury was not given 
within thirty days, but that the employer had knowledge 
of the injury and has not been prejudiced by the lack of 
such written notice; that the claimant continued to work the 
remainder of the day on July 10, 1940; that on the follow¬ 
ing day, July 11, he visited a physician for examination and 
treatment of the hip contusion; that he continued to work 
the remainder of the day on July 11, and until 2:30 p.rn. 
on July 12; that he then stopped work because of rain and 
because of increasing pain in the left hip; that the claimant 
went home and to bed; that the pain in the said hip became 
markedly worse; that on July 15, 1940, he was taken to 
Sibley Hospital, where he was confined until September 19, 
1940, and where treatment was rendered for trauma to the 
left hip and for staphylococcus septicemia; that thereafter 
the claimant remained under continual medical care and 
treatment; that another x-ray taken on November 29, 1940, 
disclosed a condition of osteomyelitis or osteoperiostitis of 
the left pelvis and hip; that tiie injury of July 10, 1940, 
precipitated the development of the said pathological con¬ 
dition of the left hip and of the staphylococcus septicemia; 
that the injury of October 14, 1939, was a contributing 
factor in the development of the said conditions; that the 
natural sequence of events, beginning with the injury to the 
right great toe, on October 14,1939, is as follows: protracted 
period of infection of the right great toe, involvement of the 
lymph glands and nodes, general debility and lowering of 
resistance, carbuncle or abscess which developed in June, 
1940, followed by a general bacteremia and the injury of 
July 10, 1940, which was superimposed upon the said con¬ 
dition and precipitated osteomyelitis of the left hip ar|d 
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septicemia; that all of the said conditions are caus- 

303 ally connected one with the other; that the said con¬ 
ditions have rendered the claimant wholly disabled; 

that as a result of the injuries sustained on October 14,1939, 
and on July 10, 1940, the claimant has been wholly dis¬ 
abled, and he is entitled to compensation for such temporary 
total disability at the maximum rate of $25 per week be¬ 
ginning; July 15, 1940; that such temporary total disability 
is continuing; that the employer and its insurance carriers, 
the Great American Indemnity Company, and the United 
States Casualty Company, are jointly and equally liable 
for the payment of compensation to the claimant; that each 
insurance carrier is liable for the payment of 50 per cent of 
such compensation, or at the rate of $12.50 each per week; 
that the employer and the said insurance carriers are jointly 
and equally liable for the payment of expenses for medical 
treatment and hospital care given the claimant subsequent 
to the injury of July 10, 1940; that for the medical treat¬ 
ment rendered prior to the said date the Great American 
Indemnity Company is solely liable with the employer; 
that the accrued compensation to- April 20, 1941, inclusive, 
is $1,000. (40 weeks at $25. per week); that nothing has 
been paid to the claimant as compensation.. 

Upon the foregoing findings of fact, the Deputy Commis¬ 
sioner makes the following 

Award 

That the employer, Anthony Izzo, and its Insurance car¬ 
riers, the Great American Indemnity Company and the 
United States Casualty Company, shall jointly and equally 
pay to the claimant compensation as follows: for temporary 
total disability, 40 weeks at the rate of $25. per week, from 
July 15, 1940, to April 20, 1941, inclusive, amounting to 
$1,000. ($500. by each carrier); and shall continue payments 
thereafter in biweekly installments at the rate of $25 

304 per week ($12.50 per week by each carrier) during 
the continuance of such total disability or until other¬ 
wise ordered; and shall render such medical treatment as 


the nature of tbe injury and the process of recovery may 
require. 

A fee for lei>*al services rendered in connection with this 
claim is approved in the amount of $200. in favor of At¬ 
torney James E. McCabe, same to be a lien upon and de¬ 
ducted from the payment of this award. 

Given under my hand at Washington, D. 0., this 29th 
day of April, 1941. 

FRANK A. CARDILLO (signed) 
Deputy Commissioner, District of 
Columbia Compensation District. 


Proof of Service 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
employer, the insurance carriers, attorney for the claimant, 
and attorney for the Great American Indemnity Company, 
at the last known address of each as follows: 


Name Address 

Mr. Clifford L. Lutton 1900 Fulton Ave., 

Bradbury lights., Md. 

Mr. Anthony Izzo 1010 Vermont Ave., N. W., 

Washington, D. C. 

Great American Indemnity Co. 1420 K St., N. W., 

Washington, D. C. 

United Slates Casualty Co. c/o E. Willard Hyde, 

719—15th St., N. W., 
Washington, D. C. 

Mr. James McCabe Transportation Bldg., 

Washington, D. C. 

Mr. Daniel W. O’Donoghue, Jr. Union Trust Bldg., 

Washington, D. C. 

FRANK A. CARDILLO, 

Deputy Commissioner. 

Mailed: April 29, 1941. 
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2 Amended Complaint for hi junction Against Award 

1 . 

This complaint is brought under the provisions of the 
Longshoremen’s and Harbor Workers’ Compensation Act 
for the purpose of obtaining an injunction to set aside a 
compensation order and award made in favor of defendant 
Clifford L. Lutton, by the defendant Frank A. Cardillo as 
Deputy Commissioner for the District of Columbia of the 
United States Employees’ Compensation Commission, in so 
far as such order and award affects the Great American In¬ 
demnity Company. This complaint asks the return of money 
paid to the defendant Lutton by plaintiff in accordance with 
the requirements of said order and award, and reimburse¬ 
ment from the United States Casualty Company, for such 
money paid by plaintiff in accordance with said order and 
award to or for the account of Lutton as may be found to 
be due. 

2 . 

Plaintiff was at one time the carrier of Workmen’s Com¬ 
pensation Insurance for Anthony Izzo, employer of defen¬ 
dant Clifford L. Lutton, including the month of October, 
1939. During that month, on October 14th, the said Lutton 
received a toe injury in the course of his employment, 

3 resulting in an infection to his toe. The toe was 
given treatment and healed completely within about 

three months. Eight months after the injury to the toe and 
at a time when plaintiff was no longer insurance carrier 
for the said Lutton’s employer, and while the defendant 
United States Casualty Company was the insurance carrier, 
the said Lutton, on or about June 2(ith, 1940, developed a 
carbuncle on his right shoulder. About two weeks later, he 
jumped off a low scaffold injuring his left hip or leg, caus¬ 
ing an osteomyleitis or osteoporosis of the left femur which 
developed into an acute septicemia. 



3. 


The defendant, Frank A. Cardillo-, deputy commissioner, 
in his “Findings of Fact” (a copy of which has heretofore 
been filed and has been made part of the pleadings) stated 
with regard to the toe injury “that during and after the 
period of treatment the claimant felt debilitated and under 
par; that such debility and inertia continued; that as the 
result of the protracted period of infection and of the low¬ 
ering of the claimant ’s resistance thereby, he developed in 
June, 1940, a carbuncle on the right shoulder.” It is the 
contention of plaintiff that there was no substantial evi¬ 
dence to support such finding, and that the said award and 
compensation order are not in accordance with law. 


The defendant, Frank A. Cardillo, deputy commissioner, 
made other and further findings of fact as to the effect of 
the said toe injury and its causal relationship to later ill¬ 
nesses and disability which are believed to be without sut- 
stantial evidence to support them. In his said find- 
4 ings, the deputy commissioner disregarded and ig¬ 
nored substantial and uncontroverted evidence af¬ 
fecting the issue of liability, drew improbable inferences 
from doubtful testimony, and arbitrarily and capriciously 
based certain findings on slight and improbable evidence 
which amounted to no more than mere scintillae of evidence. 


5. 

The defendant, deputy commissioner, illegally and arbi¬ 
trarily ordered that plaintiff and the defendant United 
States Casualty Company, which was the insurance carrier 
for the employer at the time of the carbuncle, leg injury 
and subsequent illness and disability, to pay claimant 
jointly and equally compensation for his disability, without 
determining or attempting to determine and allocate com¬ 
pensation according to the amount that each injury con¬ 
tributed to the disability, it being the contention of the 
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plaintiff that even if there were any causal connection be¬ 
tween the mashed toe, which Lutton received in October, 
1939, and the carbuncle, which occurred in June of 1940, 
(which connection plaintiff expressly denies), it is never¬ 
theless evident from the medical evidence adduced at the 
trial that the said carbuncle was not and could not have 
caused the permanent element in Lutton’s injuries, namely, 
of the osteomyelitis or osteoporosis of the left hip from 
which defendant is still suffering. The said incapacitating 
injury to defendant’s hip was clearly caused and precipi¬ 
tated by the sprain or injury he received from jumping off 
the scaffold in June of 1940, when the United States Cas¬ 
ualty Company was the carrier of his employer’s compen¬ 
sation insurance. 

6 . 

The defendant deputy commissioner found that “debility 
and inertia and lowered resistance” resulted from infec¬ 
tion caused by the toe injury sustained by claimant 
5 and that “as a result, he developed a carbuncle on 
the right shoulder”. There is no evidence to show 
that the carbuncle was a result of lowered resistance but 
the most that can be said of any of the evidence is that it 
indicates that “lowered resistance” is a predisposing con¬ 
dition favoring the development of a carbuncle. Paragraph 
2, Section (2) of the Act provides: “The term ‘injury’ 
means accidental injury or death arising out of and in the 
course of employment, and such occupational disease or in¬ 
fection as arises naturally out of such employment or as 
naturally or unavoidably results from such additional in¬ 
jury.” The carbuncle and ensuing disability did not “na¬ 
turally or unavoidably” result from the toe injury. At the 
most the toe injury and infection were the causes of a pre¬ 
disposing condition, namely, a lowered general resistance. 
The deputy commissioner must have considered this pre¬ 
disposing condition equivalent to a proximate or superin¬ 
ducing cause of the carbuncle. In this vital respect his 
award is founded on an erroneous concept of law and is re- 
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viewable bv this Court. An award based on the above facts 
and on the confusion of “cause” with “condition” is re¬ 
versible for clear error of law. 

7. 

The transcript of the testimony before the deputy com¬ 
missioner is referred to and made a part hereof, and the 
Court is asked to require the deputy commissioner to file 
a copy of the same in this action. 

WHEREFORE, plaintiff demands judgment for an in¬ 
junction setting aside or modifying the compensation order 
and award made by the defendant deputy commissioner in 
favor of the defendant Clifford L. Lutton, in so far as the 
said order and award requires the Great American In¬ 
demnity Company to pay any part of the compensation. 
Plaintiff demands that said judgment shall also order ar.d 
require defendant Clifford L. Lutton to return the pay¬ 
ments already made under protest by plaintiff to him (or 
to his doctors and other creditors for his account) 
6 under the duress of the said illegal award, and i;o 
order and require defendant United States Casualty 
Company to pay plaintiff such sum in reimbursement of 
money already paid by plaintiff in accordance with said 
order and award to Lutton as may be found due. 

GREAT AMERICAN INDEMNITY COMPANY, 

a Corporation. 

By ELMER S. ROLADER, 

Agent. 

D. W. O'DONOGHUE, JR., 

Attorney for Plaintiff, 

Union Trust Bldg. 

District of Columbia, ss: 

I, Elmer S. Rolader, duly authorized agent of the Great 
American Indemnity Company, a corporation, being on 
oath duly sworn do depose and say that I have read the 
aforegoing petition by me subscribed, and know the con- 
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tents thereof; that the matters and facts therein stated of 
niv own knowledge are true, and those stated on informa¬ 
tion and belief I believe to be true. 


ELMER S. ROLADER, 

Agent, 

Great American Indemnity Company. 


Subscribed and sworn to before me this 2Sth dav of Julv, 
1941. 


H. TRUMAN FLATHER, 

Notary Public, D. C. 


My commission expires November 14, 1945. 


IVe consent to the filing of the within Amended Com¬ 
plaint : 

E. WILLARD HYDE, 

Attorney for Defendant TJ. S. Casualty Co. 

BERNARD LONG, 

Attorney for Defendant Frank A. Cardillo, 

Deputy Commissioner. 

JAMES McCABE, 

Attorney for Defendant Clifford L. button. 

• ***###*## 

505 Motion to Dismiss Amended Com plaint for 

Injunction 

Now come the defendant Frank A. Cardillo, deputy com¬ 
missioner, United States Employees’ Compensation Com¬ 
mission, the defendant United States Casualty Company, 
and the defendant Clifford L. Button, by their respective 
attorneys, and move this Honorable Court to dismiss the 
amended complaint for injunction filed herein for the fol¬ 
lowing reasons: 

1. That the amended complaint for injunction filed herein 
does not state a cause of action and does not entitle the 
plaintiff to any relief in law or equity, nor does the said 
amended complaint state a claim against defendants upon 
which relief can be granted. 


2. That it appears from said amended complaint with 
exhibits, including the transcripts of the testimony taken at 
the hearing before the deputy commissioner and made a 
part thereof by reference therein, that the findings of fact 
of the defendant deputy commissioner in the compensation 
order filed by him on April 29, 1941, in favor of Clifford 
L. Lutton, complained of in the amended complaint, are 
supported by competent evidence and under the law should 
therefore be regarded by the Court as final and conclu¬ 
sive. 

306 3. That it appears from the amended complaint, 

including said transcripts of the testimony, that the 
findings of fact of the deputy commissioner, to the ctfect 
that the disability of the said Lutton resulted from the in¬ 
juries he sustained on October 14, 1939, and on July 10, 
1940, are supported by competent evidence, and should 
therefore be regarded by the Court as final and conclusive. 

4. That it apj>ears from said amended complaint, includ¬ 
ing said transcripts of the testimony, that at the time of the 
injury of October 14, 1939, the liability of the employer for 
the payment of compensation was insured by the plaintiff, 
Great American Indemnity Co., and at the time of the in¬ 
jury of July 10, 1940, the liability of the employer was 
insured by the defendant, United States Casualty Com¬ 
pany; that in view of the evidence in said transcripts of the 
testimony showing that the employee’s disability resulted 
from both of said injuries, the deputy commissioner prop¬ 
erly found that the two insurance carriers were jointly and 
equally liable for the payment of compensation awarded 
to said employee. 

5. For such other good and sufficient reasons as may he 
shown. 


307 Order Sustaining Motions to Dismiss Amended Bi^l 
of Complaint and Allowance of Attorney's Fee 

This action came on to be heard upon the motions of the 
defendants to dismiss the amended bill of complaint file|d 
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herein, and upon consideration thereof, it is this 4th day 
of November, 1941, 

Adjudged, Ordered and Decreed that the motions to dis¬ 
miss the said amended bill of complaint are hereby granted, 
and the amended bill of complaint filed herein be, and the 
same is hereby dismissed, and it is further 

Adjudged, Ordered and Decreed that an attorney’s fee 
in the sum of Seventy-five Dollars is hereby approved in 
favor of James E. McCabe, attorney for Clifford L. Lutton, 
to be paid out of any compensation payable in this case. 

DAVID A. PINE, 

Justice. 

No objection as to form: 

DANIEL AY. O’DONOGHUE, JR., by 
ROSS O’DONOGHUE, 

A ttorn ey-for-Pl a i n t i ff. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT. 

21 Clifford L. Lutton. 

Direct Examination 

********** 

28 Q. What do you mean by that ? A. I just felt loggv 
in the evenings when I came home about the last of 
October up until this sickness. I would lie down and sleep 
probably until dinner and after dinner it would be the same 
thing until bedtime. 

********** 

37 Cross-Examination 

By Mr. 0 ’Donoghue: 

Q. When did you first notice this carbuncle? A. It was 
around June 26th. 

Q. And shortly after you got that you felt much worse 
than you had felt at any time several months prior to that? 
A. Only for the feeling of the carbuncle. 




Q. That is the first time that you stopped work, wasn’t 
it? A. Yes, that is the first time I didn’t work. 

Q. It is the first time any illness or incapacity caused you 
to stop work after October 14th? A. Yes, sir. 

Q. What is the nature of your work? Will you tell us 
were you working every day ? It was good weather during 
that period, was it not? A. Yes, sir. 

Q. What time would you get to your work? A. Wei, 
bricklayers work eight and one-half hours. I would get 
there to get stocked up and mortar and work until the eight 
and one-half hours were up. 

Q. Would you sometimes lay brick yourself? A. At 
times when there was only one or two men. If it took a'.l 
my time to control the men and keep the work going 
38 straight I didn’t lay any brick. If I had extra time 
I laid brick. 

Q. Were you busy all the time? A. Yes, sir. 

Q. And frequently when you were foreman and not lay¬ 
ing brick you would have to get there before the men and 
leave after the men went home? A. Yes, sir. 

Q. You would put in a longer day than the men fre¬ 
quently ? A. Well, maybe a half an hour to three-quarters. 
#**####*#* 

60 Mrs. Laura A. Lutton 

*###**#*•• 

72 Cross-Examination 


********** 

75 Q. And his general condition appeared all right 

except for this fatigue? A. He had extreme fatigue 
and complained, as I said, before he fell he was going to 
have a sick spell. 


Q. What time would he get up in the mornings, ordi¬ 
narily, to get to his work? A. It all depended on where 
the work was located. As a rule he would get up at 5:31) 
or 6. 

Q. He would get up as early as 5:30? A. Yes, sir. 
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76 Q. But his appetite was pretty good? A. He did 
eat very good. 

Q. He didn’t have any fever? You didn’t have to rub 
him at night? A. Not to my recollection. I don’t think 
there was any fever. Usually when a person has tempera¬ 
ture you can see indications of it. If he did have a tem¬ 
perature it wasn’t brought to my mind to take his tem¬ 
perature. 

101 Dr. Matthew E. Donahue 

• #***••••• 

110 Cross-Examination 

####*#*•*• 

111 Q. Originally, when a carbuncle forms, what is the 
recognized method of how that staphylococcus aureus 

gets into the place where it creates the carbuncle? A. That 
is disputed. Some say the blood stream. Some say it can 
enter under the skin, locally. 

• •*••*•### 

11S Q. Generally, when a man has lymphangitis doesn’t 
he have red streaks running up the leg? A. When 
he has a virulent one. 

Q. There is no evidence of any of that? A. No. 

Q. No evidence of lymphangitis? A. No. 

*###**#*** 

121 Q. Doctor, isn’t lowered resistance a pretty gen¬ 
eral term? A. Quite general, yes. 

Q. Could it be caused by any of a hundred things? A. 
Yes, it could. 

*###•**••* 

128 Dr. Thomas F. Keliher 

####•***•• 

137 Cross-Examination 



138 Q. Would you say the lowered resistance of this 
man caused the carbuncle? A. There again theory 
probably enters because it did have some causal connection. 
What it was I don’t know. 1 am not a bacteriologist or an 


endocrinologist. 


143 Q. Then you agree the most general cause of car¬ 
buncle is infection of the staphylococcus aureus 
through the skin, through the hair follicles? A. Yes. 


144 Q. So you can say lowered resistance is the cause ? 

A. The occasions for infection are more or less uni¬ 
versal. It seems to me the question of individual resistance 
plays a great part. Of course, that again is going into pi 
purely theoretical realm. 


Dr. Oscar Hunter 


Direct Examination 


159 From then on with the development of the car¬ 
buncle in June, June 26th, the history is indefinite. 
It is possible that organism might have been in the lymph 
nodes, or it may have been in his system or he may have 
had periostitis in the pelvis. The carbuncle may have de¬ 
veloped independently of that particular condition. 


162 A. As I see it, I think possible the whole trend of 
events started with the mashed toe, with the staphy¬ 
lococcus infection of the toe, a rather long, protracted con¬ 
dition, a long, protracted condition of infection, of infec¬ 
tious character which is likely to spread. This probably 

spread to the lymph glands and lymph nodes and 

163 may have developed into the carbuncle, and another 
injury to his hip with an active carbuncle it seems 
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perfectly clear here is where the real osteomyelitis started. 
Q. When? A. After the injury to the hip. 

Q. Of July 10th? A. That is right. 

• ######*## 
Cross-Examination 

Q. You have assumed in building up the causal connec¬ 
tion between the injury of July and the toe injuries of Oc¬ 
tober, you have said there was some systemic character to 
that toe injury, that it got into his general system and went 
somewhere else? A. I haven’t assumed it. I was asked 
whether or not this infection that lasted a long period of 
time, could the toe have any connection later. T said with 
a long standing infection it was quite possible that was the 
case. 

Q. You don't want to say anything more than it is 

164 possible? A. Xo. I didn't see the original infection. 
T don’t know it was a staphylococcus infection. From 

the character, sight and description I assume it was. 

#########* 

165 Q. We are dealing in pure supposition? A. That 
is right. 

*###*####* 

168 Q. But the immediate cause is the breaking of the 
skin and infection of that staphylococcus down 

through the hair follicles or sebaceous duct, isn’t it? A. 
That is right. 

Q. Now, if Dr. Becker advises this toe infection was 
strictlv local, that there was no evidence whatsoever of anv 
svstemic condition, would that not tend to make vou regard 
or possibly exclude the relation between the carbuncle and 
the toe infection as more remote and more specula- 

169 tive? A. Yes, apparently, apart from the fact he 
was discharged from Dr. Becker and he still had a 

discharge. 
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Q. Now, isn’t it true that a carbuncle existing for 10 br 
15 days while this man was working part of the time plus 
the jar, isn’t that a sufficient and adequate cause for every¬ 
thing that followed, without going back eight months pre¬ 
vious? A. Yes, and if he had nothing the matter with the 
toe the carbuncle might have been the primary cause. 
****###### 

170 Now, is it your impression and diagnosis here that 
the poison or bacteria remained in the system dor¬ 
mant and came out in the form of the carbuncle in June, 
June 26, 1940? Am 1 correct up to that point? A. I say 
that it is possible that is the case, and it seems logical. 

Q. That is possible? A. Ves, but on the other hand a 
carbuncle may have devoloped as a result of a previous 
infection, the individual having become susceptible o 
staphylococcus. If we had a culture of the staphylococcus 
in the toe and had a culture of the staphylococcus from the 
boil and ran a series of fermentation experiments we might 
have been able to tell whether or not they were the san e 
strain. 

Q. This carbuncle, regardless of the previous injuries, 
could have developed ? A. Yes, sir. 

Q. And it could still have been infected from the outside 
even as you and I or anyone else walking around, from tie 
skin ? A. Yes, sir. 

*######### 

172 Q. We have carbuncles and boils appearing on 
people all the time from outside causes, do we not? 
A. Yes. I see them everv dav and make vaccines for tlieih 
and examine them. 

Q. A man doesn’t have to be weak or run down to have 
that condition? A. Every time we see one with carbuncles 
or boils, we don’t usuallv limit the examination. We try 
to find out what is back of it. I think it has been brought 
out here that all of us have staphylococcus aureus in our 
skin. When we begin to develop boils or carbuncles it means 
something has gone wrong with our body. 
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Q. You definitely believe this man had a lowered 

173 resistance? A. For some reason, ves. 

7 w 

Q. Do you or do you not believe the poison that he 
contracted same from within or without? 
##*####### 

The Witness: The staphylococcus infection came from 
without. You may—to say definitely the staphylococcus 
got in from the injury, original injury, or whether the car¬ 
buncle was secondary to the toe injury, 1 cannot positively 
state, but my opinion of the turn of events of staphylococcus 
infection indicates it was one and the same thing, although 
the development of a single carbuncle after apparent cure 
of some other infection makes one think the furuncle was 
or the carbuncle developed from organs entering the skin 
from above but there are many cases where developments 
or carbuncles may come from the teeth or something else 
within. 

#*#***.*#** 

174 Recross-Examination 

By Mr. O’Donoghue: 

Q. As I understand you agree the most frequent cause 
is an infection from without? A. Exactly. 

Q. But in a substantial number of cases you can have 
boils from some infection from within? A. Yes, sir. 

Q. And that might be any number of things, infected 
tonsils or teeth? A. Yes, sir. 

Q. In these cases where you have the boils or carbuncles 
from within, doesn’t that condition manifest itself in mul¬ 
tiple boils or carbuncles? A. Generally speaking. 

Q. Generally speaking, when the infection causing the 
carbuncle comes from within, you have multiple boils? 

175 A. Yes, sir. 

Q. And when you have a single carbuncle then is 
the cause of its coming from without? A. Yes, sir. 

#*•••••••* 
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1'6 Q. With respect to causal connection between the 
first injury of 1939 and the subsequent condition of 
osteomyelitis and septicemia, is it material whether the 
carbuncle is caused from within or without ? Is that mate¬ 
rial? A. No, it is not. So far as the initial cause, ycu 
mean? 

Q. Yes, in trying to arrive at an opinion as to whether 
or not the injury of 1939 had some relationship to the ulti¬ 
mate osteomyelitis and septicemia is it important to know 
whether or not a carbuncle was caused by a germ 
177 from without or within? A. Yes, it is. If it comes 
from within it would definitely point toward the in¬ 
jury he had in October. If it came from without probably 
not unless he transferred some of the organisms. 

Q. I understood you to say the important factor is the 
man’s ability to resist. A. The point I am trying to make 
is this: This infection would reduce the resistance. Any¬ 
body with a chronic infection does have the resistance pulled 
down. That renders him prone to other infection. 

Q. From within or without? A. From within or without. 

Q. In reality it doesn’t make any difference whether ti e 
carbuncle came from outside sources? A. In that sense, no. 

Q. That is, if you assume that lowered resistance did play 
a part in this case. Is that what you assume? A. Yes, sir. 

Q. And lowered resistance was due to what? A. To this 
long continued infection in his toe. 

Q. So assuming he had a lowered resistance from the long 
continuing infection in the toe and going so far as to assume 


the carbuncle was due to infection from without, would you 
still say there was causal relationship between the 
178 injury of 1939 and the present condition? A. Yes, 


Q. Is there any way of determining whether his resis¬ 
tance was lowered from any other source? A. Resistance 
of an individual is to a certain extent theoretical and its 
discussion goes into the bounds of theory. We know lack 
of food, lack of sleep, worry, all those things contribute |o 
lowered resistance and it is verv difficult in discussing rle- 
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sistance to always put your finger exactly on what is the 
real cause because there are so many factors that enter into 
it. We know we not only have a general resistance with 
which we are endowed, but we have resistance which we 
acquire. We know what general resistance is. It can be 
modified by our way of life. Individuals who have infected 
teeth, that pulls their resistance down and makes them sus¬ 
ceptible to other infections which frequently enter into the 
picture. 

Here is the way I see it: This man had an injury to his 
toe. He had suppurating perionyxis of the toe hanging on 
for a long time. He gives a history of going to sleep. Sub¬ 
sequently he develops a carbuncle and has another injury 
and comes down with osteomyelitis. While there was a 
period in between where we see no definite active infection 
we don’t know whether or not these organisms mav have 
been in his system, lying dormant as we frequently see them 
do and with an injury it breaks out. 

179 Dr. William Phillip Argy 

*#*•«*#*** 

186 Cross-Examination 

***####»## 

188 Q. Dr. Argy, don’t carbuncles come from without, 
generally? A. Oh, always. 

# # * * #** • * * # 

191 Q. No, at least several weeks he worked overtime, 
more time than the ordinary bricklayer. A. It is pos¬ 
sible for an individual to be under par and be doing some 
more work than he should. That is why his resistance be¬ 
comes lower. 

Q. You think possibly it might have been caused by over¬ 
work? A. Overwork might have been a contributing factor. 

Q. Almost anything can contribute to a man being 

192 below par? A. Oh, sure, but the fact is we have 
something here we can tie it on to and that is that he 

had the infection. 

• *•••••••• 
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Direct Examination 


197 In the present instance we didn’t find a fracture. 

There was no sign of lymphangitis or lymphadenitis 
or inguinal— 

Q. Was that strictly a local infection? A. Local, con¬ 
fined to the toe, nothing to indicate anything systemic. I 
might say the man continued working during that time. 


19S Q. Was there anything to indicate that the infec¬ 
tion might possibly become systemic and continue 
dormant in his general system? A. No. sir; I felt, as I feel 
in a lot of these infections that they are confined to the 
toe proper. It had not extended to the ankle, knee or hip, 
no evidence of enlarged glands of the groin. 

Q. Could you have ascertained the symptoms? A. I think 
there would have been some physical findings and complaint 
on the part of the patient. 

Q. Would he have had fever? A. I think so. In other 
words, if it had healed up and stopped draining it would— 

Q. W hen you let him go did you feel he was in need of 
any further attention, either for the toe or for his general 
condition? A. The general condition didn’t enter into the 
picture. 

199 Q. How do you mean? A. The treatments were 
confined to the toe because all symptoms and com¬ 
plaints were confined to the toe and when I discharged him 
I felt the toe injury had cleared up. 

Q. Did he complain of being tired and not able to do his 
work well? A. No, sir, he did not. 

Q. Did he understand when he left you if the toe didn’t 
continue to get along all right he could come back and you 
would give him further treatment? A. That is the under¬ 
standing if it should flare up or give any further trouble, to 
come back. 


* 


* 


# 
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202 A. In the first place it was confined to the toe, 
There was nothing about the man’s condition to lead 

me to believe he was sick. 

Q. Not sick in his general condition? A. Yes. 

*#*•##•#*• 

203 Cross-Examination 

*##**##### 

211 Q. 'Where do you think the carbuncle came from? 

A. That, I could not say. It could have been intro¬ 
duced from something externallv. 

c? * 

##«•*•**** 

Dr. Lester Neuman 

#»*#*#••** 

Direct Examination 

**#*#**#•* 

214 I want to say I think it is accepted by most every¬ 
body that carbuncles, the infection of the carbuncle 

comes from without. Bovd states it and manv other 

• 

215 authorities, authors equally good. The infection is 
not metastatic. The staphylococcus gets in there 

through some canal, a hair follicle or a sebaceous gland or 
sweat gland. If it is small it is a pimple. If it is larger, it 
is a boil and if it is deep seated it is a carbuncle. They 
all develop into the same type of infection. 
##*##*##** 

Dr. Frederick C. Fishback 

########## 

Direct Examination 

230 Q. All right, now, getting down to this carbuncle, 
are carbuncles a primary or secondary infection ? A. 
I have never seen a carbuncle anything but primary. 

Q. What do you mean? A. It begins as an infection which 
penetrates through a hair follicle or gland. 
##*•**#*** 
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Dr. Samuel Dess-off 

***###*### 

Cross Examination 

261 Q. Now, the carbuncles are a primary infection, or¬ 
dinarily, are they not? A. Yes, sir. 

Q. Come from without? A. Yes, sir. 

Q. And they happen to healthy people? A. I think they 
do. 

Q. How does the staphylococcus aureus which we have 
seen is a dweller on the skin, cause the carbuncle, ordinarily? 
A. It gets into the sweat glands or hair follicle, 

262 either because there is a large dose of staphylococcus 
aureus or possibly because the individual happened 

to become sensitized and got enough to overcome the natural 
immunity. 

********** 

Dr. Paul S. Putski 

********** 

Cross Examination 

276 Q. Is carbuncle universally regarded as a primary 
infection or lesion? A. Yes, sir. 

*##**##*## 

Dr. Allen E. Lee 

********** 

Cross Examination 

288 Q. Isn’t the carbuncle always from the out¬ 
side? A. Most all, depending on the general con- 

289 dition— 

********** 
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In the United States Court of Appeals for tjhe 
District of Columbia 

No. S139 

Great American Indemnity Company, a Corporation^. 

APPELLANT 

V. 

Frank A. Cardillo, Deputy Commissioner, District of 
Columbia Compensation District, United States Em¬ 
ployees' Compensation Commission; and United St|tes 
Casualty Company, a Corporation ; and Clifford L. Lut- 

TON, APPELLEES 

APPEAL FROM THE DISTRICT COURT OF TIIE VSITED STATES 
FOR THE DISTRICT OF COLUMBIA 

I 

— 

BRIEF AND APPENDIX ON BEHALF OF APPELLEES 

COUNTERSTATEMENT OF CASE 

This is a proceeding for judicial review of a compensation 
order filed on April 29, 1941, by the appellee Frank A. Carrillo, 
deputy commissioner, in which he awarded compensatioiji to 
the appellee Clifford L. Lutton for disability which the deputy 
commissioner found resulted from an injury sustained on Opto- 
ber 14, 1939, and from an injury sustained on July 10, 1940. 
The said compensation order was issued by the deputy commis¬ 
sioner pursuant to the provisions of the compensation law of the 
District of Columbia; namely, the Longshoremen’s and Harbor 
Workers’ Compensation Act of March 4, 1927 (44 Stat. 1424, 
U. S. C. Title 33, Chapt. 18, sec. 901 et seq.), as made applicable 
to certain employments in the District of Columbia by the Act 


(l) 
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of May 17, 1928 (45 Stat. 600. Chapt. 612, sec. 1; D. C. Code 
(1940), Title 36, Chapt. 5, sec. 1), which will be referred to 
hereinafter as the “compensation law.” 

On October 14, 1939, Clifford L. Lutton, while employed as 
a bricklayer for Anthony Izzo of Washington, D. C., sustained 
personal injury when a tile fell and struck him on the right 
great toe. mashing it, following which his toe became infected. 
At the time of this injury the liability of the employer for 
the payment of compensation was insured by the appellant 
Great American Indemnity Company. The infection of the 
toe persisted and the employer furnished the employee medical 
treatment from October 25, 1939, to December 21. 1939, and 
thereafter the claimant treated his toe himself until the latter 
part of January 1940. Lutton continued to work during the 
period of the said treatment. In June 1940, he developed a 
carbuncle on the right shoulder. On July 10, 1940, while work¬ 
ing for the same employer Lutton sustained another injury in 
the following manner: While working as a bricklayer at l$th 
and H Streets NE., Washington, D. C., and in descending from 
a scaffold on which he had been working, he dropped to the 
floor, a distance of about three feet, suffering as a result thereof 
sudden and severe pain in the left hip. The employee was 
forced to discontinue work on July 12,1940, because of increas¬ 
ing pain in left hip and has not worked since. At the time of 
this injury the liability of the employer for the payment 
of compensation was insured by the appellee United States 
Casualty Company. 

Lutton filed with the appellee deputy commissioner a claim 
for compensation for disability resulting from both of said 
injuries and a hearing thereon was held before the appellee 
deputy commissioner on April 8 and 9, 1941. The tran¬ 
scripts of the testimony taken at said hearing were made a 
part of the complaint. Based on the evidence adduced before 
the deputy commissioner, the deputy commissioner filed a 
compensation order on April 29. 1941, in which he awarded 
compensation to Lutton for temporary total disability which 
the deputy commissioner found resulted from said injuries. 
Upon finding from the evidence that the employee’s disability 
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resulted from both of the aforesaid injuries, the deputy com¬ 
missioner determined that (the employer and) the two named 
insurance carries were jointly and equally liable for the pay¬ 
ment of compensation. 

The United States Casualty Company, the insurance car¬ 
rier at the time of the injury of July 10, 1940, accepted its 
liability under the compensation order and has not sought 
judicial review of said order. The Great American Indemnity 
Company, the carrier at the time of the first injury or Oc¬ 
tober 14. 1939, however, instituted proceedings for judicial 
review’ of said order, praying in its complaint that said order 
be set aside or modified “in so far as the said order and a,ward 
requires the Great American Indemnity Company to pay 
any part of the compensation.” 

The complaint sets forth, in substance, as grounds for the 
relief prayed for therein that any disability suffered by the 
said Lutton resulted entirely from the injury he sustained on 
July 10. 1940, when the liability of the employer was insured 
by the United States Casualty Company, and that the deputy 
commissioner’s findings of fact to the effect that the disability 
of Lutton resulted from both the injury of October 14, 1939, 
and from the injury of July 10, 1940, are not supported by 
evidence and are therefore arbitrary and capricious. 

A joint motion to dismiss the complaint was filed on pehalf 
of the appellees. The cause came on for hearing before Mr. 
Justice David Pine who by an order entered on the fourth day 
of November, 1941, dismissed the cause. It is from this order 
that the present appeal has been taken. 

STATUTE INVOLVED 

Act of May 17, 1928 (45 Stat. 600, Chapt. 612, sec. 1; D. C. 
Code (1940), Title 36, Chapt. 5, sec. 1), which provides as 
follows: 

That the provisions of the Act entitled “Longshore¬ 
men's and Harbor Workers’ Compensation Act,” ap¬ 
proved March 4, 1927, including all amendments that 
may hereafter be made thereto, shall apply in respect 
to the injury or death of an employee of an employer 
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carrying on any employment in the District of Colum¬ 
bia, irrespective of the place where the injury or death 
occurs; except that in applying such provisions the term 
“employer” shall be held to mean every person carry¬ 
ing on any employment in the District of Columbia, 
and the term “employee” shall be held to mean every 
employee of any such person. 

QUESTION INVOLVED 

The sole question for the determination of this Court ap¬ 
pears to be, in substance, whether the lower court erred in 
dismissing appellants complaint and thus holding that the 
deputy commissioner’s findings of fact to the effect that ap¬ 
pellee Luttoifs disability resulted both from the injury he 
sustained on October 14, 1939. and on July 10. 1940, were 
supported by the evidence. 

SUMMARY OF ARGUMENT 

(a) The findings of fact of the deputy commissioner as to 
the causal relationship of the employee’s disability with the 
injury of October 1939. as well as with the injury of July 10. 
1940, are supported by the evidence of the employee, his wife, 
and four physicians who attended him. 

(b) Findings thus supported by evidence are final and con¬ 
clusive and not subject to judicial review. 

ARGUMENT 

(a) The findings of fact of the deputy commissioner are sup¬ 
ported by evidence, and (b) being so supported are final and 
conclusive and not subject to judicial review 

(a) The deputy commissioner found in the compensation 
order the facts relating to the employment and injuries sus¬ 
tained by Lutton to be in part as follows: 

that the injury of July 10, 1940, precipitated the devel¬ 
opment of the said pathological condition of the left 
hip and of the staphylococcus septicemia; that the in¬ 
jury of October 14, 1939, was a contributing factor in 
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the development of the said conditions; that the natural 
sequence of events, begining with the injury to fhe 
right great toe, on October 14, 1939, is as follows: pro¬ 
tracted period of infection of the right great toe, involj 


ve- 

ment of the lymph glands and nodes, general debility and 
lowering of resistance, carbuncle or abscess which de¬ 
veloped in June 1940, followed by a general bacterentiia, 
and the injury of July 10,1940, which was superimposed 
upon the said condition and precipitated osteomyelitis 
of the left hip and septicemia; that all of the said con¬ 
ditions are causally connected one with the other; tjhat 
as a result of the injuries sustained on October 14, 1^39, 
and on July 10, 1940, the claimant has been wholly dis¬ 
abled, and he is entitled to compensation for such tem¬ 
porary total disability at the maximum rate of $25 per 
week beginning July 15. 1940 * * * (Appellant’s 
App. 3). 

The following is a reference to so much of the testimony 
taken before the deputy commissioner as will show that the 
above findings are supported by evidence. This reference is 
not intended to cover all the testimony as under the authori¬ 
ties hereinafter cited it is necessary only to show that there is 
evidence to support the findings of fact of the deputy 
commissioner. 

Clifford L. Lutton. the injured employee, testified tha[t he 
was 30 years of age; that on October 14, 1939, he sustained 
injury while working for Anthony Izzo as a foreman of Brick 
work; that while working on the Skyland Apartments ii^ the 
District of Columbia a 4"xl2"xl2" tile fell and struck| his 
right great toe (Appellees’ App. p. 25, 26); that he continued 
his work but that the toe became inflamed and infected and 
that he soaked it in warm salt solution; that the toe was 
mashed on the side and the flesh was discolored; that on 
October 25, 1939. he injured his toe again while working for 
the same employer in Alexandria, Virginia, when a brick 
missed a chute and fell on his injured toe (Appellees’ [App. 
p. 27). This witness also testified that on the day of the 
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occurrence on October 25, 1939, his toe was inflamed and a 
“yellowish pus was discharging from it” (Appellees’ App. 
p. 27); that following the occurrence on October 25, 1939, he 
went to see Dr. Becker, the company doctor; that he was under 
treatment by Dr. Becker until the latter part of December 
1939; that during this period of treatment his toe looked bad 
and “felt pretty bad” (Appellees’ App. p.- 28); that it was 
inflamed and there was a yellowish pus discharging from it; 
that he, witness, continued to treat the foot at home with a 
salt solution; that he kept the foot bandaged and used a shoe 
wflth the toe cut out of it; that he continued to work to the 
end of December 1939 (Appellees’ App. p. 29); that during 
this period through to July 1940 he did not “jeel up to par”; 
that he felt “loggy” in the evenings; that in November 1939 
he began to suffer in both groins; that pain in the groins de¬ 
veloped within the next month following the original injury: 

By Mr. McCabe. 

Q. When did the pain in your groin develop? 

A. About the first of November, sometime. About 
the first of November. 

Q. Did that persist, that pain in your groin? 

A. They continued on there at times. Sometimes 
they would not be there for a couple of days and then 
they would. 

The Deputy Commissioner. What groin, one or 
both? 

The Witness. Both, and on one occasion I asked 
Dr. Becker about that on one of the visits and he 
suggested using a strap, which I did and that seemed 
to give relief (Appellees’ App. p. 30). 

That during June 1940 a carbuncle came on the back of his 
right shoulder; that during the week of July 4, 1940, he was in 
bed and running a temperature (Appellees’ App. ,p 30); that 
as a result of the carbuncle he was laid up for one week and 
then returned to work as a bricklayer (Appellees’ App. p. 30); 
that on July 10,1940, about 2:30 in the afternoon while getting 
off a scaffold he jumped about three feet and when he struck 
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the floor he suffered “a terrific pain in” his left hip; that hje 
finished the day’s work, and that evening purchased aspirijn 
and something to rub his leg with, and that he stayed dopejd 
on aspirin until 10 o’clock the next morning when he werit 
to see Dr. Becker who told him that he had a “sprained ver¬ 
tebra” (Appellees’ App. p. 31); that he returned to the jop 
on July 11 and worked “with the aid of aspirin”; that by 
taking about 12 aspirins on the job he was able to work on 
July 12 until about 2: 30 P. M. (Appellees’ App. p. 32); that 
he went home on that day and went to bed, where he stayed 
until they took him to Sibley Hospital; that he was treated 
at this hospital from July 15 to September 19, 19^0 (Ap¬ 
pellees’ App. p. 33); that he has undergone treatment con¬ 
tinuously since he was discharged from the hospital; that he 
suffers from a deep ache in the hips and back and tires very 
easily (Appellees’ App. p. 33); that the carbuncle whicjh 
came in June 1940 was still open and draining on July l\0, 
19/^0, when he sustained the hip injury and that it continued 
to drain during the time he was in the hospital. 


Mrs. Laura A. Lutton, wife of the injured employee, tes¬ 
tified that prior to the injury suffered by her husband to his 
toe, his habits and health were very good; that after he had the 
first infection in his foot he had fatigue; that he would lie 
down after dinner (Appellees' App. pp. 37, 38); and she had to 
rub his legs in April and May 1940 (Appellees’ App. p. 45); thkt 
for a long time after the last medical treatment (December 
1939) there was still a secretion coming from the toe (Appel¬ 
lees’ App. p. 45). Other testimony by Mrs. Lutton corrobo¬ 
rates the testimony of her husband that he was under par arjid 
in poor physical condition after the injury of October 1939 
(Appellees’ App. pp. 35-45). 

Dr. Matthew E. Donohue, surgeon, testified on behalf of 
the claimant that on July 17, 1940, he was called in on die 
Lutton case by Dr. Becker; that when he saw patient he was 
running a temperature of 104; that several X-ray studies were 
made; that blood cultures and blood tests of all descriptions 
were made, and it was finally concluded that the patient w^s 
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suffering from septicemia; that X-rays also revealed the fact 
that patient was suffering from osteomyelitis; that patient is 
still under his care and is still disabled (Appellees' App. pp. 46, 
47); that in his opinion there is a causal connection between the 
injury to the toe which Lutton sustained on October 14, 1939, 
and the condition which resulted from the injury Lutton sus¬ 
tained when he jumped off the scaffold, which occurred on 
July 10, 1940 (Appellees’ App. p. 49). On this point Dr. 
Donohue testified specifically as follows (Appellees’ App. 
pp. 48,49): 

A. First, I believe when he had the first injury to 
the toe it got infected and this infection ran on for quite 
a little time and caused him to become under par in 
general and predisposed him to any other trouble that 
might come subsequently. 

Q. Now*, when he jumped off the scaffold you have 
heard described here, and got this pain in the hip which 
was the reason for his being taken to the hospital, what 
do you think happened there? 

A. I think when he jumped off the scaffold he sprained 
his hip and pelvis and sacrum and he had possibly bony 
injury, but w’e are almost sure he had a soft tissue in¬ 
jury with concomitant swelling and signs of inflamma¬ 
tion and pain. He did not have any redness but he did 
have considerable limitation of motion. 

Q. In the right hip? 

A. The left hip, as I remember. 

Q. What developed from that? 

A. Well, I think that being below par in a bacteriemic 
stage from this carbuncle that the infection settled in 
that hip, it being the place of lowest resistance and he 
developed an osteomyelitis from that. 

Q. Do you believe the blow lighted up the osteo¬ 
myelitis? 

A. I do; yes, sir. 

Q. This blow’ that he got from jumping? 

A. Yes, sir. 
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Q. What is his condition at the present time, Doctor ; 
will you tell the Commissioner just what is wrong? 

A. I consider him totally incapable of gaining a use¬ 
ful occupation at the present time. 

Q. What is wrong now, Doctor? 

A. He has an osteomyelitis of the wings of the sacrum 
and some osteoporosis of the acetabulum. 

Dr. Donohue further testified that when a person has a car¬ 
buncle, there must be a reason or cause for it; that “carbuncles 
come in men below par” (Appellees’ App. p. 49); that such| a 
condition is caused by an infection or lowered resistance frdm 
within (Appellees’ App. p. 49); that in his opinion the injected 
toe resulting jrom the injury in October, 1939, is causally re - 
lated to the septicemia which developed; that the infection 
lowered the man’s general resistance and that the carbuncle 
formed as a result of that lowered resistance; that the carbuncle 
added fuel to the flame and that is the cause or why he got 
the osteomyelitis ” (Appellees’ App. p. 49); that the injury to 
the toe of October 14,1939, lowered the resistance of the patient 
and predisposed him to the carbuncle; that in his opinion the 
carbuncle came as a result of the infected toe (Appellees’ 
App. p. 53). 

Dr. Thomas F. Keliher testified on behalf of the claimant, 
Clifford L. Lutton, that he saw Lutton at Sibley Hospital on 
July 20, 1940, having been called in on the case by Dr. Dono¬ 
hue; that at that time patient was delirious and thrashing 
around in the bed (Appellees’ App. pp. 53,54); that patient ijad 
a systemic infection, a staphylococcus septicemia, and acute 
osteomyelitis in the left pelvic girdle; that the man’s condi¬ 
tion was critical; that the infection was apparently in the left 
pelvic girdle (Appellees’ App. p. 54); that X-rays taken !on 
November 29, 1940, showed osteoporosis, which in the opinion 
of the radiologist, was a residium of the osteomyelitis (Appel¬ 
lees’ App. p. 55); that patient has been under his care inter¬ 
mittently since he left the hospital (Appellees’ App. p. 56); 
that patient still has an infection and osteoporosis in the 
sacrum and has been given repeated doses of sulfathiaiole 
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(Appellees’ App. 56); that he is quite sure that the injury of 
July 10, 1940, when -patient jumped from the scaffold, was a 
precipitating factor in the development of the osteomyelitis; 
that there is possibly a casual relation between the infection 
resulting from the toe injury in 1939 and the condition which 
ho found (Appellees’ App. p. 58); that it is probable that the 
toe injury lowered the man’s resistance (Appellees’ App. p. 58); 
that resistance, virulence of the organism, and the breaking of 
the skin, are factors in. the development of carbuncles (Appel¬ 
lees’ App. pp. 59.60); that ‘'carbuncles are usually thought to be 
a matter in which the question of individual resistance plays a 
great part” (Appellees’ App. p. 59); that previous to the sec¬ 
ond injury Lutton had a bacteriemia which resulted from the 
carbuncle (Appellees’ App. p. 59); that the septicemia devel¬ 
oped from the osteomyelitis, the carbuncle and the injury, and 
the septicemia caused everything else (Appellees’ App. p. 60); 
that the carbuncle possibly resulted from the toe injury (Ap¬ 
pellees’ App. pp. 60, 61); that trauma was the precipitating 
cause of Lutton’s major difficulties which were osteomyelitis 
and septicemia (Appellees’ App. p. 61). 

Dr. Oscar Hunter, pathologist, testified on behalf of the 
claimant that he had occasion to do pathological work in the 
Lutton case; that his first contact with the case was on July 
15. 1940; that patient had a staphylococcus infection; that the 
carbuncle developed in June, 1940; that the injury to the hip on 
July 10. 1940. apparently did some damage to the pelvic bone 
and ruptured a ligament causing swelling or bone inflammation 
with the subsequent development there of osteomyelitis and 
staphylococcus (Appellees’ App. pp. 62, 63); that there is a 
direct causal relation between the injury of July 10, 1940, and 
patient's condition (Appellees’ App. p. 64). 

In answer to a question describing the injury of October 14, 
1939, and subsequent developments, Dr. Hunter testified with 
respect to relationship and effects, as follows (Appellees’ 
App. pp. 63, 64): 

Q. You have heard that described? 

A. Yes, sir. 
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Q. And how he felt between the latter part of October 
and the first of November there until the time he was 
taken to the hospital. You have heard him describe 
how he felt? 

A. Yes, sir. 

Q. Is that significant? 

A. Yes. In view of the fact that he was quite healthy 
and active, any infection that has a tendency to hang 
on, such as the toe infection has a tendency to pull down 
the resistance provided he was absorbing a certain 
amount of toxin. 

Q. Can that make a person feel below par? 

A. Yes, sir. 

Q. Do the symptoms he gave fit in with this? 

A. Very well. 

Q. You know when the carbuncle developed q,nd 
what happened? 

A. Yes, sir. 

Q. You also heard about him going back to work ^nd 
getting this injury to his hip as the result of dropping 
off the scaffold and having immediate pain? 

A. Yes, sir. 

Q. Is there any doubt in your mind that this jump 
off, or dropping off, with resulting pain, precipitated 
that condition? 

A. I think it had a direct connection. 

As to the question of causal relation between the toe injury 
in October 1939, and the hip injury in July 1940, Dr. Hunter 
further testified as follows (Appellees’ App. pp. 64,65). 

Q. What is your conclusion as to the causal connec¬ 
tion? Do you believe there was any causal connection 
between the infection this man had as the result of a 
mashed toe in October 1939, and subsequent develop¬ 
ment of the case in June and July, 1940? 

A. As I see it, I think possibly the whole trend of 
events started with the mashed toe , with the staphy¬ 
lococcus infection of the toe, a rather long, protracted 
condition, a long protracted condition of infection, of 
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infectious character which is likely to spread. This 
probably spread to the lymph glands and lymph nodes 
and may have developed into the carbuncle, and another 
injury to his hip with an active carbuncle it seems per - 
fectly clear here is where the real osteomyelitis started . 

Q. When? 

A. After the injury to the hip. 

Q. Of July 10th? 

A. That is right. [Italics supplied.] 

Dr. William Phillip Argy testified on behalf of the claim¬ 
ant that he saw claimant at the Sibley Hospital in September 
1940 in consultation with Dr. Keliher. As to the causal rela¬ 
tion between the toe injury in October 1939 and the injury 
to the hip which occurred in July, 1940, Dr. Argy testified as 
follows (Appellees’ App. p. 68): 

The Witness. Well, going on the assumption the 
man does have an osteomyelitis at the present time, 
w’hich I believe he does have because I have seen the X- 
ray reports to the effect he does, I would say that his con¬ 
dition at this time and subsequent to July 1940 was 
causally related to both the injection that he sustained in 
his toe in October 1939 and also the injury that he 
sustained as the result of a fall in 1940. 

Dr. Argy also testified as follows (Appellees’ App. pp. 68,69): 

In addition to that he gives a history of having had 
a protracted period during January, February, March, 
April and May when he felt under par, when he came 
home at night and had to go to bed, and he, being a 
healthy man prior to this time, would lead one to be¬ 
lieve something caused him to be under par and the only 
thing that has been brought out is that he had a low 
grade infection which continued to lower his resistance 
to the point where he finally developed the carbuncle, 
the carbuncle resulting in septicemia, the septicemia 
resulting in infection of the torn tissues in the left hip 
and the torn tissues resulted in osteomyelitis, the lung 
abscess and the abscess under his diaphragm, from which 
he finally recovered and the residual of the osteomyelitis 
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at the present time, so I think definitely there £« a 
connection. 

In addition to the above evidence on the question of caudal 
relationship there was introduced in evidence, without objec¬ 
tion, a short treatise on the cause of osteomyelitis, which is the 
condition from which the employee is suffering. The author 
of the treatise was acknowledged to be an authority on |he 
subject. His text book, from which the treatise was an excerpt, 
was not written for the purposes of this case and can, therefore, 
be considered as an unbiased opinion. Read in connection With 
the evidence of the laboratory tests which were made in the 
present case, it would seem with scientific precision to establish 
the causal relationship between the injury sustained in October 
1939 and the subsequent osteomyelitis. The laboratory t^sts 
showed that claimant had a staphylococcus infection, pr. 
Becker, testifying for the employer, so testified in this respect 
as follows: 

A. He had staphylococcus systemia. They had re¬ 
covered the organism in the blood stream and also from 
the carbuncle (Appellees’ App. p. 69). 

The treatise referred to above reads as follows: 

Acute Osteomyelitis. Etiological Factors. By far 
the most common cause of acute inflammation of boiio— 


osteomyelitis—is the injection by the staphylococcus, 
aureus, the familiar source of furuncle and carbuncle. 
[Italics supplied.] 

The explanation of the frequency with which the 
bone is attacked in this way lies in the fact that (I) 
in the presence of an infection in some part of the 
body, by any of the agents just described, the micro¬ 
organisms are much more frequently carried into the 
general circulation than is natural to suppose, and (2) 
the nature of the blood supply of bone, particularly 
growing bone, is such that it is relatively eas^ for 
bacteria to settle in certain parts of the long b^nes. 
for it is those that are chiefly diseased. 

In respect to the first cause, the source of infection, 
it has repeatedly been noticed that acute osteomyelitis 
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follows upon the appearance of a furuncle or a series 
of furuncles, or upon an acute respiratory infection, 
or a tonsillitis or acute otitis media. Quite often, the 
immediate cause for the settling of bacteria in some 
particular spot seems to be a blow or a strain of no 
great severity, and the impression is given that with¬ 
out this exciting factor the organisms might disappear 
from the blood—for they must soon be destroyed 
there—without harming the bones at all (Appellees' 
App. p. 69). 

The physician who was being cross-examined at the time 
the treatise was referred to attempted to minimize the im¬ 
portance of this evidence by calling attention to the fact that 
the article referred “particularly to growing bone.” and he con¬ 
sidered that the treatise, therefore, referred solely to children. 
It is apparent that the supposed conclusion does not follow 
from the premise. 

(b) It will be seen from the foregoing evidence that the 
deputy commissioner’s findings of fact, to the effect that Lut- 
ton’s disability resulted from both the injuries he sustained 
on October 14, 1939. and July 10. 1940. are supported by 
evidence and under the authorities such findings are final 
and conclusive and not subject to judicial review. See South 
Chicago Coal & Dock Co., et al. v. Harry W. Bassett, deputy 
commissioner, 309 U. S. 251 (1940); Del Vecchio v. Bowers, 
296 U. S. 280 (1935); Voehl v. Indemnity Insurance Co. of 
North America, 288 U. S. 162 (1933); Crowell, deputy com¬ 
missioner v. Benson, 2S5 U. S. 22 (1932); Jules C. L'Hote, et 
al. v. Crowell,.deputy commissioner, 2S6 U. S. 528 (1932), 71 
C. J. 1297, sec. 126S; Parker, deputy commissioner v. Motor 
Boat Sales, Inc., 62 S. C. R. 221. 

That the question of causal relationship is one of the facts 
included within the scope of the above decisions is indicated 
from the language of the Supreme Court in the case of Crowell 
v. Benson, supra, where it was stated: 

Apart from cases involving constitutional rights to 
be appropriately enforced by proceedings in court, 
there can be no doubt that the Act contemplates that, 
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as to questions of fact arising with respect to injuries 
to employees within the purview of the Act, the find¬ 
ings of the deputy commissioner, supported by evidence 
and within the scope of his authority, shall be fijial. 
To hold otherwise would be to defeat the obvious pur¬ 
pose of the legislation to furnish a prompt, continuous, 
expert and inexpensive method for dealing with a class 
of questions of fact which are peculiarly suited to 
examination and determination by an administrative 
agency specially assigned to that task. The objedt is 
to secure within the prescribed limits of the employer’s 
liability an immediate investigation and a sound prac¬ 
tical judgment, and the efficacy of the plan depends 
upon the finality of the determinations of fact -vjvith 
respect to the circumstances, nature, extent and conse¬ 
quences of the employee's injuries and the amount of 
compensation that should be awarded. [Ithlics 
supplied.] 

Your Honors also held in the case of Gudmundson v. Cardillo, 
deputy commissioner, No. 7S51. decided February 16, 1942 (not 
yet reported), that the District of Columbia workmen's Com¬ 
pensation law, like the various State compensation laws, njakes 
the decision of the deputy commissioner “final as to all Ques¬ 
tions of fact.” It is common knowledge that in almost ejvery 
compensation case which is contested before the deputy Com¬ 
missioner there is a sharp conflict in the medical evidence hs to 
the nature, extent and consequences of the injury. Iij the 
instant case four physicians testified on one side and sijx on 
the other. To reexamine the question of the nature, extent 
and consequences of the injury would be to delay the final 
disposition in all of these cases, contrary to the purpose and 
intention of the Act. The courts, recognizing the question of 
causal relationship to be one of fact, have held that where there 
are two or more opposing medical theories or opinions suggested, 
the deputy commissioner may rely upon his own observation 
and judgment in conjunction with the evidence to the exclu¬ 
sion of one or all of the medical opinions or theories advanced; 
Liberty Stevedoring Co., Inc. v. Cardillo, deputy commissioner, 
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18 F. Supp. 729 (D. C. N. Y. 1937); Joyce v. United States 
Deputy Commissioner, 33 F. (2d) 218 (D. C. Me. 1929); Jarka 
Corporation of Philadelphia v. Norton, deputy commissioner 
56 F. (2d) 287 (D. C. Penn. 193G); E. S. Booth v. Monahan , 
deputy commissioner, 56 F. (2d) 168 (D. C. Me. 1930) Zurich 
General Accident & Liability Insurance Co. v. Marshall, deputy 
commissioner, 42 F. (2d) 1010 (D. C. Wash. 1930). 

The Courts have uniformly stated that it was not within 
their province to weigh the evidence in these cases. The latest 
expression of Your Honors in this connection was in the case 
of Groom v. Cardillo, deputy commissioner, 73 App. D. C. 358, 
119 F. (2d) 697. wherein the Court said: 

The rule bv which we are bound in cases of this 
character has been stated by us innumerable times. We 
may not set aside the order of the Deputy except where 
it appears that there is an error of law or that the finding 
is not supported by substantial evidence or perhaps 
where it is clearly arbitrary and unreasonable. It is 
of no consequence that we might have reached a differ¬ 
ent conclusion or that there is a sharp conflict in the 
testimony or even that the evidence preponderates 
strongly against the view expressed by the Deputy. 
We cannot substitute our judgment for the Deputy’s 
judgment, nor can we weigh the evidence. Potomac 
Electric Power Co. v. Cardillo, 71 App. D. C. 163, 107 
F. 2d 962; Maryland Casualty Co. v. Cardillo, 71 App. 
D. C. 160, 107 F. 2d 959; Williams v. American Em¬ 
ployers' Ins. Co., 71 App. D. C. 153, 107 F. 2d 953; 
Maryland Casualty Co. v. Cardillo, 70 App. D. C. 121, 
104 F. 2d 254; Employers Liab. A. Corp. v. Hoage, 67 
App. D. C. 245, 91 F. 2d 318; Aetna L. I. Co. v. Hoage, 
64 App. D. C. 185, 76 F. 2d 435; Employers' Liab. Corp. 
v. Hoage, 63 App. D. C. 53, 69 F. 2d 227. [Italics 
supplied.] 

Appellant urges that the bare opinions of the physicians as 
to causal relationship are insufficient to support an award of 
compensation and appellant states that this Court is not pre¬ 
cluded from examining into the proved facts and valid infer- 
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ences of the testimony. All four physicians who testified [for 
claimant actually treated claimant and, therefore, knew of his 
condition from personal observation, while of the three physi¬ 
cians who testified for the appellant only one had treated 
claimant. The physicians who testified for claimant testified 
in great detail as to the conditions w’hich they found in the 
course of their treatment and their opinions to the effect that 
the osteomyelitis was causally related to the injury of October 
1939 were based upon the knowledge thus obtained and were 
not mere opinions. 

Appellant attempts on pages 25 and 26 of its brief to dis¬ 
tinguish between causation from a medical standpoint and 
causation from a legal standpoint. Appellant urges, that 
though the evidence may show that the osteomyelitis was the 
result of the injury of October 1939 from a medical standpoint, 
the court requires some other rule of causation. It is respect¬ 
fully urged that this contention is not tenable. If the evidence 
of claimant, his wife and his attending physicians established 
to the satisfaction of the deputy commissioner that the osteo¬ 
myelitis resulted from the injury of October 1939 it was a 
sufficient legal basis for the compensation award made. Sec¬ 
tion 2 of the compensation law defines a compensable in!jury 
as “accidental injury * * * arising out of and in the 

course of employment, and such * * * infection 

* * * naturally or unavoidably results from such 

dental injury.” 

Appellant cites several authorities from jurisdictions other 
than the District of Columbia in support of its contention that 
the award was not in accordance with law. In the first place, 
the cases cited did not involve a construction of the District 
of Columbia compensation law, which includes in the defini¬ 
tion of accidental injury any disease or infection which results 
from the original injury. Further, the facts are in each case 
distinguishable from those in the instant case. Appellant 
quotes at length from the case of Anderson v. Baxter, 255 Pa. 
443; 132 A. 358 (1926). In that case the court took particular 
pains to point out that the only two physicians who testified 
refused to express the opinion that the employee’s condition 
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resulted from the injury; further, that the claim was not 
strengthened by the natural sequence of events, and that there 
was “no other evidence or circumstances indicating a connec¬ 
tion between the injury and pneumonia.” In other words, 
there w’as neither medical opinion evidence nor other evidence 
to warrant a conclusion of causal relationship. In the instant 
case four physicians testified to the causal relationship, one of 
them the eminent pathologist Dr. Oscar Hunter, and the in¬ 
jured employee’s testimony and that of his wife established 
a chain of events from the original injury to the breakdown of 
July, 1.940. 

It might be well to point out that the case referred to above 
is anything but an authority. It was, like the other cases 
cited by appellant, except tw’o, decided in the earlier days of 
compensation law when only the immediate results of an injury 
w’ere considered compensable, both by statute and interpre¬ 
tation. Since then the various compensation law’s have be¬ 
come liberalized to include “all physical consequences and 
disease w’hich result from an injury when there is causal con¬ 
nection between them.” (Quotation is from Larke v. John 
Hancock Mutual Insurance Co., 90 Conn. 303; 97 A. 320.) It 
is to be noted also that the Anderson case, supra, has not been 
followed as an authority. Shepard’s citations show that in 
24 times that it has been cited in subsequent decisions it has 
been followed only once. In the only other case cited by ap¬ 
pellant in the same jurisdiction, Pennsylvania, McLaughlin v. 
Penn Anthracite Mining Co., 117 Pa. S. Ct. 196; 177 A. 502 
(1935). the court, though it mentioned the Anderson case, said 
it was not controlling and affirmed an award to a deceased 
employee’s beneficiary made upon a finding that the disease 
resulted from the injury. 

The case of Perry County Coal Corp. v. Industrial Commis¬ 
sion, 311 Ill. 266; 142 N. E. 455 (1924), cited by appellant, can 
readily be distinguished from the instant case. In that case 
the only two physicians who testified stated that in their opin¬ 
ion the condition was not related to the injury. The court 
said “There is no medical or other testimony in the record that 
in any way otherwise connects that disease with the injury re- 
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ceived.” In the instant case there was both medical and otljer 
evidence to support the finding of causal relationship. 

The case of Prouse v. Industrial Commission, 69 Colo. 382; 
194 P. 625 (1921). cited by appellant, is also distinguishable 
from the instant case. In that case the deceased employee 
died of pyaemia but “There was no evidence as to when, whpre 
or how the patient contracted it.” (Quotation is from opin¬ 
ion.) The court stated that there was no evidence of “injury 
proximatelv caused by an accident”, as the statute then in 
existence required. In the instant case there was an accidental 
injury to the toe which was not disputed and the subsequent 
infection resulted from that injury, and such subsequent infec¬ 
tion, according to our compensation law, is compensable. | 

In the case of Nicolai v. Industrial Commission (not repotted 


in State reports), 31 N. E. (2d) 740, cited by appellant, 


the 


court held that the evidence did not show that the employee’s 
death from pneumonia resulted from the previous lumlbo- 
sacral strain. It is to bo noted that the court in its opinion 
quoted with approval from the case of Bethlehem Shipbuild¬ 
ing Corp. v. Industrial Accident Commission, 181 Cal. 500; 185 
P. 179, as follows: 

It is held that a subsequent incident, or injury, may 
be of such a character that its consequences are the (nat¬ 
ural result of the original injury and may thus warrant 
the granting of compensation therefor as part of that 
injury but on the other hand the facts and circumstances 
may be such as to establish the second injury as an 
independent, intervening cause, the effects of Which 
cannot be included in computing the compensation al¬ 
lowable for the original injury, the determination of the 
question in each case being one of fact to be decided on 
the evidence. 

The case of Traders and General Insurance Co. v. Kehy 
(not reported in State reports). 119 S. W. (2d) 618, citeki by 
appellant, merely held that in that case the evidenci did 
not establish that the appendicitis was related to the ihjury 
to the back and that, therefore, the subsequent infection from 
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the appendicitis was not related to the original injury. This 
decision was made under the compensation law of one of 
those States which required as a special feature or condition 
precedent to recovery ‘‘damage or harm to the physical struc¬ 
ture of the body/’ 

Chief Justice Brice, in the case of Stevenson v. Lee Moor 
Contracting Co., 342 N. M. 354; 115 P. (2d) 342. made quite 
an exhaustive study of the authorities on the subject of com¬ 
pensability of disease as related to injury. After giving an 
extensive history of the subject the court said: 

The case of Lin none v. Aetna Brewing Co., 91 Conn. 
158; 99 A. 507. followed by Hoage v. Kansas City 
Independent Laundry Co., 113 Kan. 513; 215 P. 295, 
supports appellee’s contention that a “germ disease'’ 
cannot be an accident or the result of one. unless the 
result of traumatic injury. The former case was “over¬ 
ruled” by the legislature of Connecticut. Dupre v. At¬ 
lantic Refining Co., 98 Conn. 646; 120 A. 288. The 
Kansas case stands alone so far as our research has 
disclosed, and it would seem to be of little weight since 
Barker v. Shell Petroleum Corp., 132 Kan. 776; 297 
P. 418. 

In the process of running down the cases cited by appellant, 
the case of Waite v. Fisher Body Corp.. 225 Mich. 161; 196 
N. W. 189. was found. It appears to be directly in point with 
the instant case. In that case an iron bar fell upon the 
employee’s toe on January 10. He was given treatment but 
his toe remained discolored and swollen. Following the acci¬ 
dent he did not work for two weeks and then worked inter¬ 
mittently to February 3. He died of pneumonia on March 
6. His work at the factory was near an outside door and 
he worked in a draft. His dependents claim that the injury 
to the toe superinduced the pneumonia. It was asserted by 
the employer and insurance carrier there, as in the instant 
case, that the disease was a germ disease unrelated to the 
toe injury. There was medical testimony to support the con¬ 
tention of the dependents although some of the experts radi- 




21 


cally disagreed. The reviewing court stated that it was (not 
the trier of the facts or weigher of the evidence in this kintjl of 
case and since the finding of causal relationship was supported 
by evidence, it would be affirmed, citing Anderson v. Fisher 
Body Cory., 239 Mich. 506; 214 N. W. 938. This case jwas 
followed in Seif man v. Ford Motor Company, 282 Mich. 342, 
276 N. W. 473. j 

CONCLUSION 

On page 6 of appellants brief the statement is made (that 
appellant is not liable for the employee's disability resulting 
from the osteomyelitis and the septicemia “unless it is shjown 
that as a matter of fact the carbuncle was caused by thej toe 
injury,” counsel for appellant further stating that “It is the 
existence of any such relation meeting legal concepts of cassa¬ 
tion which is the sole issue presented in this case.’’ re¬ 
spectfully submit that the sole issue in this litigation i^ not 
as stated by appellant. It is whether the evidence (consider¬ 
ing all of the evidence, and not a fragmentary part thereof such 
as is referred to by appellant) supports the deputy commisfeion- 
er’s findings of fact to the effect that the employee’s disability 
resulted from the two injuries he sustained. The develop¬ 
ment of the carbuncle on or about June 26, 1940. concerning 
which appellant’s whole argument is apparently predicated, is 
a mere incident in the unbroken chain of events leading tb the 

I 

total disability of this injured workman. 

Frankly, in view of the evidence, it is surprising that the 
appellant, Great American Indemnity Company, instituted 
the proceeding for judicial review of the compensation order 
complained of, because it will be seen from an examination of 
the record that the deputy commissioner held that coirjpany 
liable for the payment of only one-half of the compensation 
awarded, and in this respect the evidence clearly indicates that 
the inception of the employee’s condition, which ultinjately 
resulted in his total disability, dates from the time of the orig¬ 
inal injury to the toe in October 1939 when this appellanjt was 
the employer’s insurance carrier. In view of this the deputy 
commissioner might well have held the appellant liable fj>r the 
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payment of the entire award, on the ground that the chain of 
causality from the present disabling condition back to the injury 
in October 1939 is unbroken. 

Counsel for appellant apparently admit that the deputy 
commissioner’s findings of fact as to causation are supported 
by evidence, but they make the strange and unusual argument 
that such evidence is not sufficient “in a legal sense” to sup¬ 
port the award. It would appear that appellant would have 
this Court ignore all of the claimant’s medical evidence on the 
obviously absurd contention that the medical testimony and 
opinions of the four physicians who treated claimant and who 
testified in his behalf as to causation constituted mere “con¬ 
clusions.’’ Since counsel for the appellant has seen fit to char¬ 
acterize the medical testimony and opinions of claimant’s 
physicians as mere “conclusions.” and as entitled to no weight, 
appellant’s counsel have placed themselves in the uncomfort¬ 
able position of having the medical testimony and opinions of 
their own physicians regarded as of no weight because their 
testimony under such reasoning would be equally mere “con¬ 
clusions.” It is not understood on what possible logical basis 
the injured employee’s medical evidence should thus be treated 
as worthless, while the opinions of the appellant’s three physi¬ 
cians (two of whom had never treated the employee) should 
be regarded as in a distinctive class, having great probative 
value. 

On page 26 of appellant’s brief the statement is made that 
“If the mere expression of such a conclusion be here held to be 
in itself substantial evidence sufficient for a finding that the 
infection resulted, in the legal sense, from such antecedent in¬ 
jury, then the door is thrown open to every possible claim and 
the means of defending against extravagant and unfounded 
demands are wholly denied.” In this connection we mention 
that if the competent testimony of two lay witnesses and four 
physicians fully supporting the claim is not sufficient evidence 
to support an award in favor of the injured employee, then cer¬ 
tainly the door would be thrown open to a real threat of grave 
injustice to claimants. Medical science is not an exact science 
and proof in compensation cases cannot be expected to reach 
the heights of apodeictic certainty. If a claimant cannot estab- 
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lish his case upon the valid opinion of medical experts., whire 
opinion evidence only is possible, then the claimant has reach'ed 
an insurmountable barrier making justice in his case impossible, 
and employers and insurance carriers could escape liability 
merely by showing that the medical proof offered by the claim¬ 
ant is not demonstrable, such as a mathematical conclusion. 
We know of no decisions holding such strict proof necessary! in 
such cases. On the contrary the courts (and this Honorable 
Court) have accepted and relied upon the considered opini<j>ns 
of medical witnesses, who, after all, are the best qualified judges 
of the state of their science and its working hypotheses. Noth¬ 
ing could illustrate this better than the following quotation 
from an (as yet unreported) opinion handed down March 3, 
1942, by Federal District Judge Bard (eastern district of Peilm- 
sylvania) in a case arising under the Longshoremen’s Act cap¬ 
tioned The Travelers Insurance Company v. Norton, Deputy 
Commissioner, et al., Civil Action No. 1685: 

While it is true that the opinions expressed by these 
witnesses as to the aggravation of claimant’s condition 
as a result of the accident were cautious and were \noX 
expressed with unhesitating conviction, it must be re¬ 
membered that the disease in question is one on wlpch 
medical knowledge is limited and that the medical ispue 
presented in this case is one as to which the state) of 
medical science could hardly permit an unqualified ijind 
unequivocal answer. Under these circumstances, Ithe 
court is unable to state that there is no evidence which 
supports the finding of the Deputy Commissioner ^bat 
the progress of the disease was accelerated by the injury 
and that the claimant’s disability, therefore, resulted 
from the accident. 

The deputy commissioner, having found from the evidence 
that the employee’s disability resulted from both injuries, pifop- 
erly held that the two insurance carriers were jointly ^nd 
equally liable for the payment of the compensation awaijded 
Lutton. See this connection Anderson v. Babcock and Wilson 
Company, 256 N. Y. 146; 175 N. E. 654, where the New 'ifork 
Court of Appeals in a case arising under the New York wprk- 
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men’s compensation law held that the liability of two insurance 
carriers should be equally apportioned between them where 
the employee’s disability resulted indivisibly from two injuries. 
The court said that: 

On the evidence the present disability exists by reason 
of the two accidents, and the compensation should be 
equally apportioned between the two insurers. Unjust 
it is that the second insurer should bear the entire liabil¬ 
ity when the second accident was related in large measure 
to the first. No less unjust it is that the first insurer 
should bear the entire liability if it appears that without 
the second accident an earlier recovery might have been 
had. In no event does the evidence sustain an award 
against the second insurer alone. 

In view of the foregoing, it is respectfully contended that 
the lower court properly dismissed appellant’s complaint, and 
that the said court’s decision should be affirmed. 
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APPELLEES’ APPENDIX 

(21) Clifford L. Lutton, the claimant, testified as follows: 
Direct Examination by Mr. McCabe: 

Q. What is your full name? 

A. Clifford L. Lutton. 

Q. How old are you. Mr. Lutton? 

A. Thirty years old. 

Q. You are the claimant in this case? 

A. Yes, sir. 

The Deputy Commissioner. I am going to ask you gentle¬ 
men to be as brief as possible and let us get down to the meat 
of it and elicit the important facts necessary. 

By Mr. McCabe: 

Q. You claim to have received an injury on October 14,1939, 
while working for Anthony Izzo? 

A. Yes, sir. | 

Q. At the time of your injury, how much did you weigh? 

A. In the neighborhood of 190. 

Q. What is that? 

A. In the neighborhood of 190, from 190 to 200. I don’t 
know the exact weight. 

(22) Q. Coming to that date, on October 14, 1939, what 
work were you doing? 

A. I was foreman of brick work for Anthony Izzo. 

Q. Where did the accident happen? 

A. Skyland Apartments, 25th and Good Hope Road 
Southeast. 

Q. District of Columbia? 

A. Yes, sir. 

Q. About what time of day did it happen? 

A. The forenoon. 

Q. And what happened? 


( 25 ) 
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A. A tile, we were laying out and getting started on parti- 1 
tions on the rooms and a tile fell off the pile where it was stacked 
up, one of the 4 x 12 x 12 hollow tiles dropped on my toe. i 
The Deputy Commissioner. What toe? i 

The Witness. Right foot, big toe. 

Q. Big toe on your right foot? 

A. Yes. sir. 

The Deputy Commissioner. When you say 4 x 12 x 12 you 
mean inches? 

The Witness. Yes, sir. 

By Mr. McCabe: 

(23) Q. How much does that tile weigh, would you say? 

A. In the neighborhood of between 4 and 12 pounds. I would 

say. 

The Deputy Commissioner. Between what? 

The Witness. 4 and 12 pounds. I don’t know the exact 
weight. 

By Mr. McCabe: 

Q. Did you continue on working? 

A. Yes, sir. 

Q. Did you report the accident? 

A. Yes, sir. 

Q. When did you report it? 

A. Soon after the accident. I don’t remember the date of 
that. 

Q. Did you continue on working the following day? 

A. Yes, I believe the following day w T as Sunday. I am not 
positive of that. 

Q. Did you continue on working with this toe? 

A. I did. 

Q. What was the condition of the toe as time went on? 

A. It became inflamed and infected. 

Q. Did you continue working? 

A. I did. 

Q. Did you get any medical treatment for the toe just then? 

(24) A. Only soaked it in salt water at home, warm salt 
solution. 
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Q. Now, did there come a time when that injured toe, you 
injured it again? 

The Deputy Commissioner. Just a moment. Let me find 
out something. I wish you would ask a question about how it 
developed up to the second injury. 

By Mr. McCajbe : 

Q. How did your toe progress? 

A. It was mashed on the side and the edge and blue and the 
flesh was discolored and it developed into proud flesh. 

The Deputy Commissioner. Just before the injury, what 
was the condition of the toe? 

The Witness. On the date of the second injury it so hap¬ 
pened I told my wife that morning I would be late that even¬ 
ing because I was going to the doctor—that day I hurt it the 
second time. 

The Deputy Commissioner. What was the condition of 
your toe on that day, before you sustained the second injury? 

The Witness. The condition of it? 

The Deputy Commissioner. Yes. 

The Witness. It was inflamed and it seemed a yellowish 
pus was discharging from it. 

The Deputy Commissioner. All right. 

(25) By Mr. McCabe: 

Q. Now, on October 25, 1939, did you injure that same toe 
again? 

A. I did. 

Q. And where did you injure it? Where were you working? 

A. In Alexandria, Washington and Greene Streets. 

Q. On what job? 

A. The name of the apartment is Gunston Hall. 

Q. Were you working for the same employer? 

A. Yes, sir. 

Q. What happened on that date? 

A. We were starting the boilerroom in the subbasement with 
16-inch brick walls and we were having a laborer wheel the 
brick and we could not get the brick to the bricklayers fast 
enough and I took a laborer’s place and put them in the chute 
myself and one missed the chute and fell and hit the same toe. 
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Q. What did you do? 

A. I went to Dr. Becker. 

Q. Who told you to go to Dr. Becker? 

A. He was the company doctor. He took care of Mr. Izzo’s 
injured cases. 

Q. When you got to Dr. Becker’s office were you treated by 
him? 

(26) A. Yes. sir. 

Q. What did he do. just briefly? 

A. He x-rayed the toe and used light on it. I don't remem¬ 
ber just what he did do. There is treatment he used a light 
and soaked it in a solution. 

The Deputy Commissioner. Could we not get that from Dr. 
Becker? Is he going to be here? 

Mr. McCabe. I don’t know. 

Mr. O’Donoghue. Yes. he will be here. 

By Mr. McCabe: 

Q. How long did you continue under Dr. Becker’s care for 
this toe. roughly? 

A. Until the latter part of December. 

Q. How many times a week would he see you? 

A. As well as I can remember, three or four times. Prob¬ 
ably toward the last it dwindled. 

Q. Did there come a time when the nail came off this toe? 

A. Dr. Becker took the nail off. 

Q. During this period of treatment what was the condi¬ 
tion of the toe as you observed it? What was taking place on 
your toe? 

A. While Dr. Becker was treating it? 

Q. What did it look like? 

A. It looked bad and felt pretty bad. 

(27) Q. Tell what happened. 

A. Well, it was inflamed and there was a yellowish pus that 
discharged from it, and even while Dr. Becker was treating the 
foot and after I left Dr. Becker I continued to use this salt 
solution. 

Q. Yourself? 

A. At home. 
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Q. You say Dr. Becker treated you until the latter part of 
December, to the best of your recollection? 1939, that was? 

A. Yes, sir. 

Q. How long did you treat it yourself? 

A. Until the latter part of January. 

Q. And you treated it yourself by doing what to it? 

A. Using salt solution and keeping it bandaged and using) 
an open shoe. In other words, with the toe cut out. 

Q. Did he continue to let you work there all during thi^ 
period of time? 

A. Yes, sir. 

The Deputy Commissioner. During what period? 

Mr. McCabe. During the period October 25th through t4 
the end of December 1939. 

The Deputy Commissioner. He worked all during that 
time? 

Mr. McCabe. He worked all during that time. 

(28) The Deputy Commissioner. There was no disability 
during that period? 

Mr. McCabe. There is no disability for the purpose of getting 
compensation, that is right. 

The Deputy Commissioner. That is what I wanted to know). 

Mr. McCabe. He had a disability, although he continued t<j> 
work with it. 

By Mr. McCabe: 

Q. How did you feel during this period? 

A. Well, I didn’t feel up to par. 

Q. What you mean by that? 

A. I just felt loggy in the evenings when I came home about 
the last of October up until this sickness. I would lie down and 
sleep probably until dinner and after dinner it would be the 
same thing until bedtime. 

Q. Was that different from your usual habits? 

A. I don’t usually do that. I didn’t before that. Only on 
seldom occasions. This was continuous. 

Q. And that below par feeling you say ran through until 
your last injury in July? 

A. Yes. sir. 
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Mr. O’Donoghue. He hasn’t said that. 

Mr. McCabe. He said until that illness. He had an illness 
in July. 

The Witness. I also had a pain in my groin. 

(29) By Mr. McCabe: 

Q. When did the pain in your groin develop? 

A. About the first of November, sometime. About the first 
of November. 

Q. Did that persist, that pain in your groin? 

A. They continued on there at times. Sometimes they 
would not be there for a couple of days and then they would. 

The Deputy Commissioner. What groin, one or both? 

The Witness. Both, and on one ocasion I asked Dr. Becker 
about that on one of the visits and he suggested using a strap, 
which I did and that seemed to give relief. 

By Mr. McCabe: 

Q. Did there come a time when you continued on working 
during January through until June 1940? 

A. Yes, sir. , 

Q. Doing the same work, as foreman bricklayer? 

A. Yes, sir. 

Q. Now, during June 1940, did anything happen? 

A. Well, there was a carbuncle that came on the back of my 
right shoulder and on the week of July 4th I was in bed with 
that and running a temperature. 

Mr. Hyde. To save time, let us get the location of that car¬ 
buncle. 

The Witness. Do you want me to take my coat off? 

By Mr. McCabe: 

(30) Q. No; just point to it. 

A. It is right there [indicating]. 

The Deputy Commissioner. Will one of the doctors present 
describe that location? 

Mr. McCabe. Dr. Donahue. 

Dr. Donahue. A scar about the size of a half dollar located 
under the medial side of the right scapula. 
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By Mr. McCabe : 

Q. How long were you laid up with that carbuncle? 

A. I was off one week. 

Q. You were off one week? 

A. Yes, sir. 

Q. Then you went back to work for Mr. Izzo? 

A. Yes; but not as foreman. I went with my tools as brick¬ 
layer. 

Q. As bricklayer? 

A. Yes, sir. 

Q. After you started in July—what date was that? 

A. July 8th. 

Q. July 8th? 

A. Yes, sir. 

Q. That was after the carbuncle? 

A. Yes, sir. 

Q. Plow long did you work before something else happened? 

(31) A. Until July 10th. 

Q. Then what happened on July 10th? 

A. About 2:30 in the afternoon, in getting off the scaffold 
I jumped about three feet and at the time I struck the floor 
1 had a terriffie pain in my left hip. 

Q. Did you report that? 

A. I did. 

Q. When? 

A. I don’t just know when I reported it. I reported it. 

Q. Did you report it in a day or two? 

A. The following day. I continued to work that day. The 
pain sort of left and in about five minutes I went back to work 
and finished that day. That evening I stopped by the drug¬ 
store and got some aspirin and something to rub my leg with 
and had my wife rub it and I stayed doped on aspirin and " 
made it until 10 o’clock the next morning. 

Q. That is the 11th? 

A. That is the 11th, and I went to Dr. Becker’s office. ” 
left the job at 10 o’clock and he examined me and said that Y 
had a sprained vertebra. He also treated that with some in¬ 
strument. That was not exactly a light. It was a marble 
basin 12 x 12 x 12, thick, like a block of marble. 

453172—42-3 
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Q. That was on the 11th? 

A. That was on the 11th. 

(32) Q. After you got that treatment, what did you do? 

A. I asked Dr. Becker should I go back to work. He left it 
up to me whether I went back to work or not. I went back to 
the job undecided and finally at 12:30 I went back to work. 

The Deputy Commissioner. On the same day, July 11th? 

The Witness. The 11th. I worked there that day with the 
aid of aspirin and my wufe treated me that night with the leg. 

By Mr. McCabe : 

Q. WTiich hip hurt you? 

A. The left hip. 

Q. Just before you get through with that, when you jumped 
from this scaffold, what did you jump onto? 

A. To the w’ood subfloor over joists before the finished floor. 

Q. On the night of the 11th you went home and your wife 
rubbed it. 

A. With alcohol. 

Q. On the 12th, what happened? 

A. I took aspirin and I took about 12 on the job that day. 

The Deputy Commissioner. You worked on the 12th? 

The Witness. I worked on the 12th. I felt I had lost a 
week before and I could not lose any more time. I did not give 
up to (33) my feelings. I continued to work with the aid of 
aspirin. This is the 12th. At 2: 30 it rained and we knocked 
off. I would have had to have knocked off before quitting time 
anyway, but I did work until 2:30 and the rest worked until 
2:30. I went home and went to bed and that is where I stayed 
until they took me to the hospital on Monday. 

The Deputy Commissioner. Sibley Hospital? 

The Witness. Sibley Hospital. 

By Mr. McCabe: 

Q. Who took you to Sibley? 

A. Dr. Becker. 

Q. Did you work on Saturday? 

A. Well, some Saturdays I worked and some I didn’t. At 
that time I don’t think we were working on Saturdays. In 
the summertime it is the policy we don’t work on Saturdays. 
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In the wintertime we work if it is nice because we lose so many 
other days. 

Q. You were at Sibley Hospital from what period of time j 
A. From July 15th to September 19th. 

Q. Now, on September 19th, what happened to you? 

A. September 19th? 

Q. 19th. That is 1940, isn’t it? 

A. Yes, sir. 

(34) Q. I think we better put the years after those dates. 
September 19,1940. Then what happened? 

A. I was released from the hospital and then taken home 
in an ambulance. 

Q. Have you been disabled all since that time you were 
taken to Sibley Hospital? 

A. I have. 

The Deputy Commissioner. Been treated right along? 

The Witness. Yes, sir. 


By Mr. McCabe : 

Q. What seems to be your difficulty now? 

A. The hips and the back. 

Q. How does it feel? 

A. It is a deep ache. 

Cross-examination of Mr. Lutton by Mr. O’Donoghue 

(38) Q. Now did Dr. Becker ever tell you while he was 
treating you for the toe injury to stop work? 

A. No, sir. 

Q. You felt able to work? Your general condition was sue 
(39) you felt able to work? 

A. Well, I could have stopped it. 

Q. Yes. Your toe hurt you didn’t it? 

A. Yes, it hurt pretty bad. 

Q. But your general condition before was such you coul^i 
work and did work every day. 

A. I felt it was necessary on account of my wife and family. 

Q. When you got the carbuncle on June 26, 1940, that w^s 
the first time you stopped work. You felt you just could ndt 
work? 
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A. I was running a temperature. 

Q. I see. Now, after you had stopped with treatments with 
Dr. Becker, if you remember it was the end of December 1939, 
you said you felt below par. How long did that feeling con¬ 
tinue? 

Mr. McCabe. I am objecting to that question because it 
does not accurately state what this man said. He said from 
the latter part of October 1939 he felt below par. 

Mr. O'Donoghue. 

Q. Well, I will simply ask him how he felt from the end of 
January 1940. so far as the general condition was. 

The Witness. 

A. I just felt mopey and under par. 

Mr. O’Donoghue. 

Q. No other symptoms that you can put your hand on? 

(40) A. Other than the pain in the groin, and just tired 
and just didn’t feel good. When the day’s work was done I 
was done. 

Q. You did not have a fever? 

A. We didn’t check it. I may have had at the time, but I 
didn’t know it. 

Q. Now do you sincerely feel that that below par feeling as 
you describe it was caused by the toe injury. Do you sincerely 
think that now? 

A. I do. 

Q. You did not think it at the time, did you, back over in 
January, February or March? 

A. I cannot describe it. During that period I mentioned to 
my wife on quite a few occasions I felt like I had a sick spell 
coming on. I could not get the exact reasons or put my finger 
on why. I just had that feeling. That was the condition I 
was in. 

(60) Mrs. Laura A. Lutton testified on behalf of the claim¬ 
ant as follows: 

Direct examination by Mr. McCabe: 

Q. What is your full name? 

A. Mrs. Laura A. Lutton. 
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Q. You are the wife of Mr. Clifford Lutton, the claimant in 
this case? 

A. That is right. 

Q. Mrs. Lutton. getting into the month of October 1939, do 
you remember any injury suffered by your husband? 

A. Yes, sir. 

Q. During that month? 

A. I do. 

(Cl) Q. Do you remember the first injury he had, what it 
was? 

A. I do. 

Q. About what was that date? 

A. About the 14th of October. 

Q. What injury did he receive, if you know? 

A. It was a mashed toe by dropping a tile. It may be bricjk 
or tile. A tile, I believe. 

Q. Did you see the toe at that time? 

A. Oh, yes. 

Q. What was the condition of it? 

A. As well as I can remember it was mashed,, it was a mashed 
toe. The flesh was more or less pulled over from the toe nj(il 
at the time and there was an infection that formed in it pretiy 
soon after the nail was mashed. 

The Deputy Commissioner. What do you mean by “pretiy 
soon : 

The Witness. I would say 24 hours or 12 hours, just the time 
an infection would arise from such a thing. There was a pjis 
or discharge from this toe. 

By Mr. McCabe: 

Q. Do you remember him receiving a second injury in that 
same month? 

A. I do. 

Q. About when was the second injury? 

(62) A. The 25th. 

Q. Where was he working at that time? 

The Deputy Commissioner. Do you have to go into that 
with this witness? 
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Mr. McCabe. I just wanted to fix the date for a particular 
purpose. 

The Witness. As well as I can remember it was Washington 
and Queen Streets in Alexandria, as well as I remember. 

By Mr. McCabe: 

Q. Do you remember how he got the second injury? 

A. I don’t quite remember whether a tile or brick. 

Q. Do you remember him going to the doctor at that time? 

A. Absolutely. 

Q. How did the condition of the toe progress? 

A. It was a long drawn out affair. He had a deep infection— 
not being a nurse or doctor, I don’t know exactly, at the right 
of the toe nail that seemed to go all the way around. It was a 
deep infection. 

Q. Did the toe nail come off? 

A. The doctor removed the nail. 

Q. W’hat doctor’s care was he under? 

A. Dr. Samuel Becker. 

Q. As you observed it, do you know about when he finished 
under the care of Dr. Becker? 

(63) A. Around the 21st of December. 

Q. During that period he was under Dr. Becker’s care, how 
did the toe progress? Did you see the toe from time to time? 

A. It was a very slow progress. 

Q. Did there come a time when the nail, when the toe seemed 
to be pretty well healed? 

A. Well, the toe nail was removed and there was a very 
tender looking puffed part around the nail and there was still 
a secretion coming from this toe nail for quite a while after 
the last treatment. 

Q. You say it was the latter part of December? 

A. That is right. 

Q. When Dr. Becker finished with him? 

A. That is right. 

Q. After he left Dr. Becker’s care, did you give him any 
treatment? 

A. He took soda, Epsom salts treatment. 

Mr. Hyde. What date? 

The Witness. The 21st of December, I think you will find. 
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By Mr. McCabe: 

Q. Placed it in hot Epsom salts? 

A. That is correct. 

Q. When did the toe finally clear up? 

(64) A. I would say it was a month later, when there wasmt 
any signs of secretion. 

Q. Did he keep on working? 

A. Yes, sir. 

Q. Do you remember a carbuncle in June? 

A. Correct, I do. 

Q. Will you tell the Commissioner what happened, relative 
to the carbuncle in June? 

The Deputy Commissioner. 1940. 

The W itness. It was something that formed there on h[is 
right shoulder. | 

By Mr. McCabe : 

Q. Where? 

A. Right there. As the days wore on, as a matter of a week 
or ten days, each day it seemed to get larger and a little place 
would come and I could take a piece of absorbent cotton and 
saturate it with alcohol and the piece would come out. It 
would be a secretion of pus on top and I would wipe this s<J> I 
could see the pus tips raised up and I could pull two or three 
out a day. I got about 13 or 15. They were that long and 
very green. I got 13 or 15 out. 

Q. How long was he laid up with the carbuncle? 

A. About a week. 

Q. Did he run a temperature? 

A. He ran a temperature of 102. 

(65) Q. He went back to work Monday? 

A. Yes, sir. 

Q. What was the condition of your husband after the car¬ 
buncle, as you saw it? 

A. He was very fatigued. He would come home, take: a 
bath, eat his dinner, and lie down, and usually stay there until 
bedtime when I would wake him, and he would go to bed. 

Q. Prior to the time he had this infected toe, what were pis 
habits? 
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A. Very good. 

Q. What was his health? 

A. Very good. He has known very little sickness. 

Q. When you say his habits were very good prior to the time 
he had the toe infection, what were his.habits during the day 
and night? 

A. He had a good appetite, kept regular hours. We love our 
home and stay there. We go to bed at nine or ten o’clock and 
get up at the hour necessary to take him to work at 7 or 7:30. 

Q. After he had the carbuncle and started back to work you 
say that tired feeling you described persisted all the way 
through, after he had the carbuncle? 

A. He would say, ‘‘I feel like I am going to have a sick spell.” 
So I would kid him along thinking possibly it was maybe a 
notion he had that had gotten him into this slump of feeling 
tired and (66) maybe he could pull himself out. 

Q. After he got the carbuncle and started back to work, do 
you remember any injury he received? 

A. Yes. 

Q. How soon did that come? 

A. It came on Wednesday, July 10th. 

The Deputy Commissioner. 1940. 

Bv Mr. McCabe: 

Q. Do you know how he got that injury? 

A. He dropped from a scaffold and landed not squarely on 
his feet. I would say from the way he explained it to me when 
he came home, and it did something to his left hip. 

Q. When he came home that evening was he complaining 
about his hip? 

A. Yes. he did. He suffered quite a bit of pain and he took 
a lot of aspirin and I rubbed his leg. He would take as much 
as half a bottle of aspirin a day. 

Q. The 11th? 

A. The 11th, the next day he went back to work, but he 
felt he could not make it and quit. He went to the doctor, 
Dr. Samuel Becker, who applied light treatment and described 
it as though it might be a sprained vertebra. 

Q. On the 12th? 


A. I rubbed him that night and he took his aspirin wifh 
him and he took aspirin quite frequently and he said it d:;d 
hurt him (67) worse as the hours went on. Coincidentally it 
rained but he would have had to knock off at 2:30 anyway. 

Q. Did you call anybody that night? 

A. I called Dr. Bacon. 

Q. Where do you live? 

A. 1900 Fulton Avenue, Bradbury Heights, Maryland. 

Q. How far is that from the District Line? 

A. Two or three blocks. 

Q. How far is that from Dr. Becker’s office on 16th Street? 
A. I would say ten miles. 

Q. On Friday night who did you call, Dr. Bacon? 

A. That is right. 

Q. How far away does Dr. Bacon live? 

A. He lives downtown some place in the medical building. 

Q. I mean his office, his house. 

A. He lives there. 

Q. Did you call him at his house? 

A. I called him at his office and he had moved and he lives 
in the Medical Science Building on Eye Street. 

Q. His office is there? 

A. That is right, he lives there, too. 

Q. He lives in his office? 

A. I am quite sure of that. 

(6S) Q. What time of night did you call him. roughly? 

A. It must have been around 6:30 or 7 o’clock. 

Q. What time did he come out? 

A. Within a hour or an hour and a half’s time. 

Q. W’hen he came out. what did he do? 

A. Well, he rubbed his hip and he prescribed some kind of 
ointment and I was told to never mind about the prescription 
until the next morning, I could get it filled the next morning 
and he was given some kind of white tablets and I rubbed h\m 
as he had directed. 

Q. On Saturday, the next day? 

A. On Saturday, the next day- 

Q. Which would be July 13, 1940. 

A. Yes, I believe it is. 





40 


Q. Because the 12th was Friday. 

A. That is right. 

Q. Did Dr. Bacon come the next day? 

A. He called the next day and prescribed the same. 

Q. Now. on the 14th, which was on Sunday, July 14th, did 
Dr. Bacon call? 

A. He came, and he was suffering quite a bit, more than he 
was on the previous visit. 

Q. What time did Dr. Bacon call on Sunday? 

A. He was away to the beach and was delayed by car trouble 
and he didn’t get there until S or 9 that night. 

(69) Q. When was Dr. Becker called in? 

A. 8, around 8 o’clock Sunday evening. 

Q. Did Dr. Becker come there that Sunday night? 

A. No, sir; he said he would see him Monday at noon. 

Q. Did he come Monday at noon? 

A. He came Monday at noon. 

Q. Monday would be July 15th? 

A. Yes, that is right. 

Q. When he got over there, what did he do? 

A. He didn’t do anything, so much as look at him. He said 
he had made up his mind about the case and said he should 
be at the hospital and went to my telephone and ordered 
Chambers ambulance and ordered him to the hospital. 

Q. Did you notify Mr. Izzo? 

A. Yes, sir. 

Q. What did Mr. Izzo say? 

A. He said if that was the place for him he should be there. 
Q. Did you tell him about the injury to his hip? 

A. He knew of it. 

Q. Was he sent to the hospital on account of the hip? 

A. Yes, sir. 

Q. Did you go to the hospital when he went there? 

A. I went with him in the ambulance. 

Q. W'hen you got there was Dr. Becker there? 

(70) A. As well as I remember, yes. He called and left 
an order for an x-ray. 

Q. Did Dr. Becker tell you what was the matter with your 
husband? 
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A. No. 

Q. Did he say anything about the hip? 

A. He knew he had an injured hip. He knew the pain was 
coming from the hip, but he didn’t state what it was. 

Q. Now, that first day in the hospital, after he was x-ray^d, 
what did they do, take him to a room? 

A. He went to a semiprivate room with another gentleman 
at 2 o’clock. Tuesday evening late he was moved about 10:30 
or 11 to a private room because he was steadily worse. 

Q. How long did he stay under Dr. Becker’s care at the 
hospital? 

A. Dr. Becker was in there at intervals. He came in evdry 
day for quite a while to the very last day Mr. Lutton vras 
there, he came in. 

Q. When did Mr. Donahue come in, how did he get in the 
case? 

A. Dr. Becker asked his mother if we could give any sug¬ 
gestions as to another doctor and I said not having had any 
illness for quite a while I would not know of any doctor. He 
said, “I leave it open for you to recommend any doctor.” I 
really did not have the time to think about a doctor. Dr. 
Bacon was a maternity doctor (71) and I felt that he needed 
a specialist. Then he suggested he would have Dr. Dessoff 
come in and during the conversation his mother well, she 
knew of a good doctor there. 

Mr. Hyde. Whose mother? 

The Witness. His mother, Mrs. Murtaw. She was right 
there with him the whole time. She named Dr. Donahue who 
doctored her last husband and the family for quite a while and 
she turned to him and said, “Would you want to call in Dr. 
Donahue?” Dr. Becker said, “Who, Matt Donahue?” She 
said yes and he went to the nearest telephone on the third 
floor and called Dr. Donahue and Dr. Donahue told him he 
could not come over until 9 or a little after 9. That is how 
Dr. Donahue was called in. 

By Mr. McCabe: 

Q. That was what day? 

A. The 17th of July. 
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Q. The 17th of July. Now, did Mr. Izzo know? 

A. Oh, yes. 

Q. What you had done about calling in the doctor? 

A. That is correct. 

Q. Did he give his approval to it? 

A. Yes, he did. 

Q. In what way? 

A. He said if we needed other doctors that is what he should 
(72) have. He had suggested in the meantime about having 
his doctor. He said, “Well, if the other two doctors had been 
called another doctor will confuse things,” and didn’t think it 
would be wise. 

Q. Did Mr. Izzo give his approval also to the hospitalization 
of your husband? 

A. That is correct, he certainly did. 

Q. He is the employer? 

A. That is right. 

Q. From the time that your husband went in the hospital, 
when your husband went in the hospital, what was his 
condition? 

A. When he went in the hospital? 

Q. Yes, as you observed him. 

A. He was in a very critical condition. He was wracked 
with pain and pulling at the head of the bed. He was under 
morphine. 

Q. How* long did he stay seriously ill after that? 

The Deputy Commissioner. Why can’t we get this from 
the medical men? We will have to go over this whole field 
again. 

Mr. McCabe. I will drop that line of questions. I think 
that is all. 

Cross-examination by Mr. O’Donoghue: 

(73) Q. Mrs. Lutton. going back to his first toe injury that 
took place on October 14th, as you said, was the toe fractured 
or broken? 

A. The flesh seemed to be pulled. 

Q. The bone was not broken. 

A. It wasn’t set by Dr. Becker. 
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Q. You and your husband did not think it was? 

A. No. 

Q. What treatment did you secure for that trauma after 
October 14th? 

A. Epsom salts. 

Q. Describe it. Would he soak it in Epsom salts? 

A. He would soak it. Sit with his foot in the pan for hou)*s. 

Q. Did he work the whole day? 

A. Yes, with his shoe cut out. 

Q. That continued for 11 days to the second injury? 

A. Whatever the last time, the 25th. 

Q. He didn’t go to see a doctor? 

A. No. When he left home he said he was going to see the 
doctor. That was, it seems, a coincidence, too, it all happened 
he hit the toe on the 25th, the same day. 

Q. The second toe injury, there again, that was not a frac¬ 
ture? 

A. As well as I could see; no. 

(74) Q. Because your husband was able to walk? 

A. That is right. 

Q. Dr. Becker treated it locally and told you what to do at 
the house? 

A. No; he didn’t tell me what to do at the house. Mr. Lit¬ 
ton went to his office. 

Q. The treatment of your husband at that time was to the 
toe? 

A. Yes, sir. 

Q. Your husband did not have any fever? 

A. Not that I recollect. I don’t think there was any occa¬ 
sion to take his temperature. 

Q. His general condition seemed to be adequate? 

A. At that time? 

Q. The trouble was with his toe? 

A. That is right and he had a pain in his groin. From uhe 
time of the injury to the toe he complained quite a bit and Dr. 
Becker suggested he w*ear a suspensory. 

Q. Had your husband ever complained of pain in the groin? 
Had your husband mentioned his pain in his groin previous to 
that? 
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A. Not to my knowledge. 

Q. When did the toe really heal, now? 

A. I would say that it must have been the last of Febru¬ 
ary before he could wear a shoe that didn't have the toe cut 
out. It (75) was very sensitive up until that time. 

Q. By the end of February he could wear a regular shoe and 
the toe looked all right? 

A. It was tender like. 

Q. But the infection had gone? 

A. By the last of February the infection had left. 

Q. And his general condition appeared all right except for 
this fatigue? 

A. He had extreme fatigue and complained, as I said, before 
he fell he was going to have a sick spell. 

Q. What time would he get up in the mornings, ordinarily, 
to get to his work? 

A. It all depended on where the work was located. As a rule 
he would get up at 5:30 or 6. 

Q. He would get up as early as 5:30? 

A. Yes, sir. 

Q. The symptoms he gave of the fatigue, he would get his 
dinner about 6 o’clock? 

A. About 5:30 or 6. 

Q. Then he would lie down after dinner? 

A. That is right. 

Q. That is the only objective symptom he had of that 
fatigue? 

A. It was just little odds and ends that he would do around 
the home, ihai a man would do and he never felt like it and up 
(76) until that time he was very ambitious, not because he is 
my husband, but that is why I could see the difference, that 
there was a considerable difference in his attitude. 

Q. He didn’t lose any weight? 

A. I would say that he did lose weight as well as I can 
remember. 

Q. But his appetite was pretty good? 

A. He did eat very good. 

Q. He didn’t have any fever? You didn’t have to rub him at 
night? 
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A. Not to my recollection. I don’t think there was any 
fever. Usually when a person has a temperature you can see 
indications of it. If he did have a temperature it wasn’t 
brought to my mind to take his temperature. 

Q. You didn’t have to rub his legs during that time in April 
and May? 

A. Yes, I did. 

Q. I thought you said the only symptom he showed was 
fatigue. 

A. Very frequently I w'ould rub his legs. He would be tired. 

Q. From standing all day? 

A. Or whatever it was. The infection, he didn’t seem to be 
well all the way around. 

(77) Q. Did you rub his back? 

A. I would not say I did. I know I did rub his limbs. 

Q. You did that sometime previous to the time he had tl^is 
accident? 

A. Not as frequently. It was not a thing that dwelt on my 
mind. 

Q. Prior to October 14th, when he had a particularly hard 
day would you rub him? 

A. When he was working with his tools, maybe. At that 
time he was a foreman and his work wasn’t quite as hard. 

Q. But you did rub them on occasions before? 

A. I did rub them. 

Q. Your husband worked overtime several weeks at lea|st 
during the period between January of 1940 and June 1940, 
did he not? 

A. It was very slight, as well as I can remember. 

Q. Now, when Dr. Becker saw him last for the toe injury, 
when he gave him the last toe treatment you and your husband 
knew if the toe did not heal you could go back to Dr. Becker? 

A. Yes, sir. 

Q. You felt it was getting along sufficiently well he didn’t 
have to go back? 

A. It was healing. It was gradual. It was a long drawn out 
(78) affair. It was quite a while before the secretion left 
entirely, but we carried on with home remedies quite a while 
afterwards. 
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(102) Dr. Matthew E. Donahue testified on behalf of 
the claimant as follows: 

Q. Would you state the circumstances of your being called 
in on the case? 

A. As I remember, Mrs. Murtaw called me. That is the 
mother-in-law, or mother of the claimant. She told me that 
he was very ill at Sibley Hospital and that she requested Dr. 
Becker to call me and Dr. Becker called me and I came. I 
don’t remember whether I saw Dr. Becker in consultation that 
night, but as I remember I was delayed for some reason and I 
either saw him in consultation that night or the next morning. 

Q. Was Dr. Becker treating the case at the time you were 
called in? 

A. Yes, sir. 

Q. What discussion did Dr. Becker have with you regarding 
the treatment of the case? 

A- I don’t recall exactly. He admitted he was a very ill 
man and he was glad to have some other doctor see him. 

Q. Did he give you a history of the injury? 

A. Yes, he gave a history of the injury just as it has been in 
evidence before. 

Q. Injury of a man jumping off a scaffold and injuring the 
left hip? 

A. That is right. 

(103) Q. What did your examination disclose? 

A. Mr. Lutton, when I saw him apparently was a very ill 
patient with a temperature of 104. He was in extreme pain 
and was very difficult to examine because any movement would 
cause him great pain. 

Q. Was he running a temperature? 

A. 104. 

Q. 104? 

A. Yes, sir. 

Q. W’hat treatment did you prescribe for him. Doctor? 

A. I recommended that he first be typed for blood trans¬ 
fusion. I recommended that he be X-rayed and that he be 
given some sulfapyridine, which was in vogue at that time. 
Not very long after that I got in touch with Dr. Keliher who 
told me he could get some sulfathiazole instead of sulfapyridine. 
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Q. Did you reach a conclusion as to what was wrong with this 
man at that time? 

A. Not at first. He was very ill. We could not discover. 
We had several X-ray studies and blood cultures and blood tests 
of all descriptions and we concluded finally he had septicemia 
because we got a true culture of streptococcus. He had several 
X-rays and the elevation of his right diaphragm gave us con¬ 
siderable trouble. We first thought it was a subphrenic troubje, 
and most likely was. (104) We thought he had lung abscesses 
too. We, of course, had several pictures taken of the hip, that 
being the place of the most pain, and whereas at first they cjid 
not show any evidence of any abnormality, later, of course, thby 
did show evidence of osteomyelitis. 

Q. Doctor, is the man still under your care? 

A. Yes, sir. [ 

Q. Still disabled? 

A. Still disabled. 

Q. How about the history given by him when he left the 
hospital? 

A. Yes, sir. 

Q. Is that correct? 

A. Yes, sir. 

Q. Doctor, you have heard all of the history in the case 


today? 

A. Yes, sir. 

Q. Have been in here since it started? 

A. Yes, sir. 

Q. You have heard the testimony of Mr. Lutton and his 
wife? 

A. Yes, sir. 

Q. And from your treatment and your examination of i^im, 
did you reach a conclusion whether there was any causal rela¬ 
tion between this jumping off the scaffold and this infection 
which developed? 

(105) A. Yes, I did. 

Q. Did you also hear the testimony as to the infection which 
this man received in a previous year from a toe injury? 
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Q. In your opinion is there any causal connection between 
the injury which this man received to his toe- 

A. Yes. I do. 

Q. And the condition which you found when you treated him 
in the hospital? 

A. Yes, sir. 

Q. Doctor, w’hy do you say that? Take either one of those 
questions and explain it to the Commissioner. 

A. First. I believe when he had the first injury to the toe 
it got infected and this infection ran on for quite a little time 
and caused him to become under par in general and predisposed 
him to any other trouble that might come subsequently. 

Q. Now. when he jumped off the scaffold you have heard 
described here, and got this pain in the hip which was the 
reason for his being taken to the hospital, what do you think 
happened there? 

A. I think when he jumped off the scaffold he sprained his 
hip and pelvis and sacrum and he had possibly bony injury, 
but we (106) are almost sure he had a soft tissue injury with 
concomitant swelling and signs of inflammation and pain. He 
did not have any redness but he did have considerable limita¬ 
tion of motion. 

Q. In the right hip? 

A. The left hip, as I remember. 

Q. What developed from that? 

A. Well, I think that being below par in a bacteriemic stage 
from this carbuncle that the infection settled in that hip, it 
being the place of lowest resistance and he developed an 
osteomyelitis from that. 

Q. Do you believe the blow lighted up the osteomyelitis? 

A. I do; yes. sir. 

Q. This blow that he got from jumping? 

A. Yes, sir. 

Q. What is his condition at the present time, Doctor; will 
you tell the Commissioner just what is wrong? 

A. I consider him totally incapable of gaining a useful 
occupation at the present time. 

Q. What is wrong now, Doctor? 
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A. He has an osteomyelitis of the wings of the sacrum aid 

some osteoporosis of the acetabulum. 

***** 

(110) A. I figure any man that has a carbuncle, he must 
have a serious reason or cause because it is some disturbance 
of the blood. That is to say, in diabetes, for instance, we fijid 
it, but we ruled out there being any diabetes. It must ha|ve 
been some other condition. Carbuncles come in men bel<j>w 
par. 

* * * * * 

(111) Q. You say the carbuncle is caused by an infection 
or lowered resistance from within? 

A. Yes, sir. 

Q. What is the active organism in the carbuncle? 

A. Well, there are various organisms. Staphylococcus aureus 
is the most common. 

***** 

(116) Q. Now, you base your opinion that the injuries to 
the toe and toe nail, infected toe nail of October 1939, bear a 
causal relation to the septicemia that developed? 

A. I do. 

Q. On what grounds, specifically? 

A. On the ground that the infection was of a chronic nature, 
long standing infection, that it lowered the man’s general Re¬ 
sistance and that I believe the carbuncle formed as the result 
of that lowered resistance. I believe the carbuncle adc.ed 
fuel to the flame and that is the cause or why he got Rhe 
osteomyelitis. 

Q. Do you contend the staphylococcus aureus organism was 
in his blood stream during all this period? 

A. I don’t contend that, no. 

Q. What do you mean by lowered resistance? 

(117) A. Well, I think that his whole metabolism and well¬ 
being was lowered. I don’t know how to make that much 
clearer. 

Q. Let us take the man at the beginning of April or begin¬ 
ning of March. 

A. What year? 

The Deputy Commissioner. What year? 
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By Mr. O’Donoghue: 

Q. 1940. You have heard the testimony that he worked a 
good full week, that he earned $70-some each week. You have 
heard the testimony he got up at 6 or 6:30 and returned home 
and ate dinner about 5:30 or 6 and he would get his rest after 
working hard outdoors all day. Would you say that man was 
a sick man at that time? 

A. I think he was predisposed to illness by having had that 
chronic infection in the toe. 

Q. You think in April 1940 he was predisposed toward 
carbuncles? 

A. I do. 

Q. Why didn’t he get a carbuncle earlier? 

A. That question you will have to ask Providence. 

Q. Let us go back to the time he had the toe injury. Either 
the staphylococcus aureus or whatever organism had infected 
it was present at that time in his system? 

A. I didn’t get that question. 

Q. I say, when he had the infected toe there was some 
organism (118) in that toe at that time? 

A. Yes, sir. 

Q. He didn't get any carbuncle then, did he? 

A. Not that I remember. 

Q. Do you believe the infecting organism was in his general 
system then? 

A. I don’t know that it had to be. 

Q. Isn’t it true this was simply a local infection, that toe 
infection? 

A. I am not sure of that. He had a lot of pain in his groin 
which could have been a lymphangitis. 

Q. Doesn’t lymphangitis have definite symptoms? 

A. Most usually does. 

Q. Red streaks? 

Mr. McCabe. Let the Doctor answer. 

The Witness. Sometimes a man has a lymphangitis without 
the sign of lymphangitis. 



51 


By Mr. O’Donoghue: 

Q. Generally, when a man has lymphangitis doesn't he have 
red streaks running up the leg? 

A. When he has a virulent one. 

Q. There is no evidence of any of that? 

A. No. 

Q. No evidence of lymphangitis? 

A. No. 

(119) Q. Do you think the pain in the groin had anything 
to do with the toe injury? 

A. I don’t know. It would add to his predisposition to get 
carbuncles. 

Q. If the pain in the groin were connected with the toe 
injury would he have had it simply on one side? 

A. Sure, usually they have it on the same side. 

Q. Do you believe then prior to the time he had this car¬ 
buncle several months, or just prior to it, that his blood stream 
was free of any organisms? 

A. I believe that because if a man’s blood stream has or¬ 
ganisms he would have some evidence of trouble, but I believe 
he was predisposed by his lowered resistance to the point where 
this organism took hold. 

Q. So you don’t contend he had any organisms floating 
around at the date of the carbuncle? 

A. He could have. 

Q. But didn’t you just admit if he had staphylococcus aureus 
he would have shown definite symptoms? 

A. That is a question for one of the pathologists to answer. 

Q. Yes, but you are testifying on the cause of this carbuncle. 
Ordinarily if a man has staphylococcus aureus he has definite 
symptoms, he has fever? 

A. I think it is a question of how many he has. Sometimes 
(120) you can find staphylococcus aureus that isn’t sufficiently 
virulent to cause all these symptoms we speak of generally as 
being septicemia. 

Q. Do you believe the carbuncle was caused by staphylococcus 
aureus being in the blood just prior to the time the carbuncle 
developed? 

A. Yes, I did. 
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Q. So you believe the same staphylococcus aureus organisms 
of the same type remained in the blood stream right from the 
time of his toe injury, right to the time of the carbuncle? 

A. Yes, I do. 

Q. And you think one or a number of those organisms form¬ 
ing from that toe or lying dormant near to his right shoulder 
caused that carbuncle? 

A. Not exactly as you describe it. That is the essence of 
what I believe. 

Q. Would not the organisms have to move through many of 
the vital organs of the system to get there? 

A. Yes, it would. 

Q. It didn’t cause anything else? 

A. We believe he had subdiaphragmic lung abscesses. 

Q. Weren’t they all following the carbuncle? 

A. Yes, sir. 

Q. Getting back to the cause of this carbuncle, these organ¬ 
isms (121) were going through his system, although they 
caused no symptoms until they found their way to the right 
shoulder four months later and then the carbuncle. Isn't 
that your opinion? 

A. You can have it that way if you want it. I would say his 
resistance was lowered, that he was predisposed to the forma¬ 
tion of carbuncles or any other acute infection. 

Q. Doctor, isn't lowered resistance a pretty general term? 

A. Quite general; yes. 

Q. Could it be caused by any of a hundred things? 

A. Yes. it could. 

Q. Doctor, I hand you what purports to be a copy of your 
report dated October 18, 1940, on this man. Is that a correct 
copy? 

A. Yes, sir. 

Q. Doctor, you state in the first paragraph, “On October 14, 

1939, while at work he dropped a tile on the right big toe result¬ 
ing in an infection which lasted for three months. On June 25, 

1940, there appeared a carbuncle probably due to sensitization 
from the previous infection." 




Now, what do you mean by that sensitization from the pre¬ 
vious infection? 

A. I think at first he got this infection in his toe that it be¬ 
came infected and most probably the exciting agent in that 
(122) infection was the staphylococcus aureus and his general 
system, his metabolism, his powers of recovery were used up 
considerably in trying to heal that toe and therefore he \^as 
predisposed. 

Q. There is no evidence that the toe infection was a staphy¬ 
lococcus infection? 

A. No. 

Q. So that is a pure guess on your part, isn’t it? 

A. Well, it is probably. It is a common organism that affects 
anything like that. 

Q. When you speak of sensitization, that sensitized the sys¬ 
tem to this bug, do you mean by that fact that he had the 
staphylococcus and that he had gotten rid of it might make him 
more susceptible to the second attack? 

A. I mean by having had this infection in his toe that his 
powers of resistance were low. 

Q. Were low to this particular organism? 

A. That he got a carbuncle and I believe the carbuncle c^me 
as the result of the infection. 

(125) By Mr. Hyde: 

Q. In summary you believe the two toe injuries, the infec¬ 
tion stayed in the body of the patient. 

A. Yes. 

Q. And formed a carbuncle from within. Is that true 1 } 

A. Yes, sir. 

(129) Dr. Thomas F. Keliher testified on behalf of the 
claimant as follows: 

Q. Doctor, did you have occasion to treat Mr. Lutton, the 
claimant in this case? 

A. Yes, I did. 

Q. When did you first see him. Doctor? 

A. I saw him on the evening of July 20th. 


Q. 1940? 

A. Yes, sir. 

Q. Who called you into the case? 

A. Dr. Donahue. 

Q. Where did you see him? 

A. At Sibley Hospital. 

Q. What was his condition? 

A. Extremely ill, high temperature, delirious, thrashing 
around in bed. My examination was necessarily somewhat 
limited by the man’s condition. He appeared to have a sys¬ 
temic infection. We knew that by the work that had been 
previously done. As far as the local signs were concerned, the 
chief (130) region of localization was in the left pelvic region. 
It was difficult to localize his trouble. He was a big man, 
thrashing around in bed, but had a great deal of tenderness in 
the left side. 

In addition to that he had some type of pneumonitis in the 
left base. 

Q. Pneumonia? 

A. Not necessarily. Infection of the lung, and there was 
some question in my mind as to whether or not he had some 
intercerebral involvement. We knew he had a staphylococcus 
septicemia because blood culture had shown that. It was my 
opinion he had probably had an acute osteomyelitis somewhere 
in the left pelvic girdle and that his generalized infection with 
his septicemia was probably secondary to the acute osteomy¬ 
elitis. 

At that time the man’s condition was critical and it was im¬ 
possible adequately to localize the point of infection which was 
apparently in the bone in the left pelvic girdle. Dr. Donahue 
and I talked over the advisability of an operation, probably 
exploratory for the fixing of the acute osteomyelitis and it was 
decided against that. 

Q. Will you explain that? 

A. The acute osteomyelitis is a pyogenic infection. It usually 
occurs in cancerous bone in the region of the medullary cavity. 

(131) Q. Is that the marrow? 

A. No, from where the bone grows, that is the hemorrhagic 
type. 
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Q. Does osteomyelitis affect the marrow? 

A. May repeat in the marrow secondarily. 

Q. Was it in this case at any time? 

A. The marrowy of course, depends on what you call marrow. 
The cancerous portion of the bone is the spongy portion of the 
bone, the cellular structure which is chiefly found in the termi¬ 
nal parts of the long bones and the flat bones too. 

Q. After you get up into the hip joint and into the pelvis 
do you find any part of that soft part of the bone? 

A. Cancerous bone. yes. 

Q. Did it get into that area at all? 

A. It apparently did. We could not localize it. In an acute 
hemorrhagic osteomyelitis we have fairly localizing signs. The 
X-ray in most cases is not positive from 17 to 14 days. Since 
the introduction of sulfathiazole we have reason to believe the 
X-ray signs are delayed in appearing. 

Now. in attempting to find out just what the situation was in 
regard to Mr. Lutton. we had repeated series of X-rays taken. 
At the time nothing showed up in the X-rays taken at Sibley. 
I would have to refer to the records to make sure of that. I 
believe we (132) had the last X-rays two weeks after his ad¬ 
mission. We intended to have another X-ray in three or four 
•weeks but his condition was so serious we could not. 

He developed a pelvic and itiothrombosis which made it hard 
to move him. We didn’t get the X-ray until after the second 
week. However, we did get an X-ray after he was in condition 
to move and that showed evidence, there had been some destruc¬ 
tive process in the left wing of the sacrum. The time was No¬ 
vember 29, 1940. That was interpreted as osteoporosis. The 
radiologist was of the opinion that represented the residium of 
osteomyelitis. This man was extremely ill. He had positive 
staphylococcus. Most cases die. That is, they had up to about 
a year or so ago. 

Q. At the time you saw him did you have a history of this 
man jumping off a scaffold and receiving an injury to his hip? 

A. Yes. sir. 

Q. What is the answer? 

A. It was on the chart. 
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Mr. Hyde. I believe the testimony is the man did not jump 
off the scaffold. He let himself down off the scaffold and 
dropped two feet. 

The Deputy Commissioner. Three feet. 

Mr. McCabe. Three feet. 

(133) Mr. Hyde. Two or three feet. 

Mr. McCabe. He put his hands dowm. 

The Deputy Commissioner. It all depends on how you 
interpret the word “jumped.” The record is clear. He let 
himself down by his hands and dropped the rest of the distance. 

By Mr. McCabe: 

Q. Now, Doctor, do you know when the man left the hos¬ 
pital, roughly? 

A. The latter part of September. I don’t recall the date. 

Q. During that time he was continuously under your care? 

A. Yes. I saw him rather constantly with Dr. Donahue, 
but Dr. Donahue had an illness which prevented him from 
leaving home for some time and he was then under my com¬ 
plete care. 

Q. Since he has left the hospital has he been under your 
care? 

A. Yes. he has. 

Mr. Hyde. I didn’t get the answer. 

The Witness. He has been under my care intermittently. 

By Mr. McCabe: 

Q. Since he left the hospital, how has his condition de¬ 
veloped, or receded? What is the matter with him? 

(134) A. He still has an infection. That is, he had an in¬ 
fection when I saw him last. He had a very marked sedi¬ 
mentation rate. He has been given repeated doses of sulfa- 
thiazole. He has this osteoporosis in the left wing. 

Q. Where is that, in the sacrum? 

A. That is the portion of the sacrum which runs out from the 
body of the sacrum to form the connection with the other part 
of the pelvic girdle. 

Q. Is it on the outside of the sacrum or the inside? 

A. That is almost impossible to tell by X-ray. X-ray is only 
a shadow, takes only the anterior-posterior view. It would be 
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possible by steroptic X-ray to determine whether outside cr 
inside. 

Q. That hasn’t been done? 

A. That hasn’t been done. 

Q. How is the man coming along? 

A. When I last saw him he was still totally incapacitate^. 
I haven’t seen him professionally, at least since the first cj>f 
December. 

Q. What are the eventualities in this case, if you can gi\+e 
them? Or can you form an estimate as to whether or not lie 
will get better and get over this? 

A. I would say his prognosis for life is quite good. As far ds 
activities are concerned, I would confine it very much, and I 
would find it very difficult to give an estimate when he (135) 
would be restored to complete normal function, if ever. 

Q. This sulfathiazole you are talking about—are they 
making cures of this disease with that? 

A. Yes, sir. 

Q. So there is a possibility of the man being cured even¬ 
tually? 

A. It is not complete. I had published an article and thej*e 
have been a number of cases reported, but it is not a panacea 
by any means. 

Q. At the time you first saw this man in the hospital, what 
was the condition of his left hip, as you observed it? 

A. He apparently had some inflammatory process. He had 
a great deal of tenderness. I might point out he had pain pf 
a sciatic nature. He had a great deal of pain in the radial rb- 
gion. It was impossible to say where the maximum point bf 
tenderness was. I could not say just exactly where this osteo¬ 
myelitis was at the time but the subsequent X-rays I thiijik 
demonstrate why he had the sciatic pain radiation. The sci¬ 
atic nerve runs in close proximity to the wing of the sacrum aijid 
I believe that explains it, in addition to the local pain whi^h 
was due to his trauma and to the osteomyelitis which w^s 
precipitated. What his trauma was, I don’t know. 

Q. You heard the trauma described? 

(136) A. Yes. I don’t know exactly what he did to bis 
hip. It would be impossible for me to state. 
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Q. You heard the description as to what took place? 

A. Yes, sir. 

Q. How he got off the scaffold? 

A. Yes, sir. 

Q. His weight and how he landed? 

A. Yes, sir. 

Q. Could that be an exciting factor? 

A. It could be a precipitating factor in the development of 
osteomyelitis. I am quite sure it was. 

Q. You have been here since this morning and you have 
heard all the testimony as it was developed in this case. Do 
you believe there was any causal connection between the in¬ 
fection which this man had back in October 1930 as the result 
of the toe injury and the condition in which you found him 
in July 1940? 

A. I don’t know. I believe it possible in any similar type 
of case. I think Mr. Lutton’s case, that it may be possible 
since a connecting link, after all, depends a great deal upon 
the reliability of his story. I have no reason to disbelieve Mr. 
Lutton. He has minimized his symptons all along and he has 
been very honest and straightforward. That is impossible 
to say. I think the pathologist will be able to give a much 
more valid answer to that question than I would. 

(137) Q. Dr. Keliher, what is your bill for treatment in this 
case? 

A. $135. 

Q. That is complete treatment from the time you were first 
called until the last time you saw the man in December 1940? 

A. Yes, sir. 

Mr. McCabe. That is all. 

Cross-examination by Mr. Hyde: 

Q. Dr. Keliher, would you say a toe injury on the 14th and 
25th of October 1939 lowered this man’s resistance or not? 

A. No one can give a categorical answer to that question. 
It is possible that it did. and in view of the testimony, that 
is probable, but I do not say yes or no. That is a question of 
infection. Any answer to that would be more or less in theory 
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and I think the bacteriologist or pathologist would be able t<|> 
give a much more valid answer than I. 

***** 

(144) Q. Then you agree the most general cause of carbuncle 
is infection of the staphylococcus aureus through the skin 
through the hair follicles? 

A. Yes. 

Q. There can be many occasions for that, a little friction o 
the skin might open the hair follicles? 

A. Yes ,sir. 

Q. The rubbing of a rough shirt or collar may irritate the necl|c 
and you have a carbuncle? 

A. Not necessarily. There seems to be a predominant par^ 
played in carbuncles. We can rub pure staphylococcus cultur|e 
on the skin and not get a carbuncle. 

Q. The resistance is one factor. Isn’t the virulence of thb 
organism and the breaking of the skin essential factors also? 

A. That is true. * 

Q. And when you sny we have staphylococcus aureus all cvd 
the skin—isn’t the most common form on our skin staphvlcj- 
coccus albus? 

A. Yes; and a great many staphylococcus aureus. 

Q. So the development of the boil or carbuncle might depend 
upon the existence of a particularly virulent type of staphylc 
coccus aureus? 

A. Yes. sir. 

Q. And isn’t it true we have perfectly healthy people deve 
oping boils and carbuncles? 

A. I should say boils, given proper conditions. Carbuncles 
are usually thought to be a matter in which the question eff 
individual resistance plays a great part. I have handled with 
my bare hands wounds which are full of staphylococcus aureu 
and never gotten a staphylococcus infection. 

***** 

(145) Q. W T hat do you think was the cause of the septicemia ? 

A. It caused it in point of time, but as far as the causal 

relationship he had a bacteriemia which we differ from septi 
cemia. In septicemia they are going well beyond control. W[e 
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do know septicemia frequently occurs secondarily to osteomye¬ 
litis. It is my opinion beyond question he had a bacteriemia 
previous to his second injury and due to his carbuncle. Now, 
bacteriemia can be a very benign affair. 

Q. Can be caused by a carbuncle? 

A. Yes, sir. 

Q. And probably was? 

(149) A. And probably was the same type of organism. I 
believe Dr. Hunter will be able to tell you about that. 

Q. The septicemia, in turn, there was the osteomyelitis, or 
as a result of the osteomyelitis the septicemia developed from 
the bacteriemia and the carbuncle? 

A. And injury. 

Q. The trauma from jumping off? 

A. The trauma, injury. 

Q. So if I understand it, the carbuncle existed for ten or 
fifteen days plus in your opinion the trauma resulting in and 
causing all that followed? 

A. Causing the osteomyelitis. 

Q. And the osteomyelitis caused the septicemia? 

A. Yes, sir. 

Q. And the septicemia caused everything else? 

A. Yes, I believe that is the only logical sequence of facts. 

Q. You are pretty sure of that causation chain? 

A. Yes, sir. 

Q. Now, we come to the cause of the carbuncle. Isn’t it true 
that the carbuncle could have arisen without any preexisting 
cause? 

A. It could have. 

Q. In other words, you agree with me that carbuncles are 
frequently a primary infection? 

(150) A. Yes. if you wish to put it that way. It could 
possibly be associated with the other injury of October. I could 
not say. As I have stated before, I could not say just how close 
that causal relationship was. 

Q. Isn’t it a fact when you leave this case of cause and effect 
that started with the carbuncle and try to find out the cause for 
the carbuncle you get into the realm of speculation? 
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A. Yes, speculation for me who has had no special training 
in bacteriology and endocrinology. 

Q. So you would not want to say the carbuncle as a signifi¬ 
cant fact or significant probability was caused by the toe injury 
eight months previous that had healed at least four months 
previous? 

A. No, I could not say that. I could say it is possible. 

Q. Even when you say it is possible, aren’t you going as 
far as you can for this claimant? 

A. Well, I would not answer in that way. Certainly the 
factor of immunity in carbuncles is a large factor. There is 
certainly the necessity for giving this man the benefit of the 
doubt there was infection there. 

Q. You have seen a great deal of this man? 

A. Yes, sir. 

Q. You like him personally? 

(151) A. Yes, sir. 

Q. You have a lot of sympathy for him? 

A. I have a lot of sympathy for him, but that doesn’t 
alter- 

Mr. McCabe. Your testimony? 

The Witness. My testimony. 

By Mr. Hyde : 

Q. May I ask you this: Suppose the toe injury occurred 
and the carbuncle occurred and the man had not stepped oft 
the scaffold or let himself down off the scaffold for two o:* 
three feet, what would happen then? 

A. We don’t know. We know that many cases of bactericmia 
recover with very little trouble. In other words, defensive 
mechanisms are able to take care of the blood stream infecl 
tion. W T e know trauma is a precipitating cause for osteomyL 
elitis. That is more or less freely accepted, and we do know 
this man had trauma and it seems to me certainly a precipi¬ 
tating cause for his major difficulty which was osteomyelitis 
and septicemia. 

(158) Dr. Oscar Hunter testified on behalf of the claimant 
as follows: 
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Direct examination by Mr. McCabe : 

Q. Dr. Hunter, you do pathological work at Sibley Hospital? 

A. Yes, sir. 

Q. Did you have occasion to do the pathological work on 
the case of Clifford L. Lutton, the claimant in this case? 

A. Yes, I did. 

Q. When did you first come in contact with the case, Doctor? 

A. On July 15, 1940. 

Q. At that time, what did you do? 

A. Well, at that time, and subsequently we did any number 
of examinations, blood counts, blood culture examinations and 
various and sundry examinations, blood typing and transfer 
schemes and insufflation. 

Q. Doctor, you have heard all the testimony in this case? 

A. I have. 

Q. Which started this morning at 10 o’clock, and you have 
been here ever since the case started? 

A. Yes, sir. 

Q. Did you reach a conclusion from your treatment of this 
case and from the history that has been given by Mr. Lutton 
and (159) the testimony you have heard, did you reach any 
opinion as to what this man was suffering from and what was 
the cause of it? 

A. This man had a stapyhlococcus bacteriemia. I demon¬ 
strated that repeatedly while he was in the hospital, and the 
series of events seems to take a considerable length of time, 
somewhat indefinite as to the time when he had this injury 
to his toe in October, 1939. The picture described here today 
was that of a staphylococcus infection because it appeared to 
be a definite infection through an area around the skin and a 
yellow pus discharge and infection and an infection of that 
kind is almost invariably of staphylococcus character. 

Subsequently he had pain in his inguinal region which 
appeared to be that of inguinal hypertonia. 

From then on with the development of the carbuncle in 
June, June 26th, the history is indefinite. It is possible that 
organism might have been in the lymph nodes, or it may have 
been in his system or he may have had periostitis in the pelvis. 
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The carbuncle may have developed independently of thkt 
particular condition. 

Then his injury to the hip bone July 10th, he apparently 
did some damage there to his pelvic bone and ruptured a liga¬ 
ment with subsequent swelling or bone inflammation and the 
subsequent development of osteomyelitis and the development 
of stapyhlococcus. (160) Now, in most of these cases hereto¬ 
fore they died. We have had considerable success with 
staphylococcus antitoxin and sulfathiazole. 

Q. Was the kind of treatment given to this man? 

A. That is the best type of treatment he had. That is tljie 
reason he is here today. I simply made recommendations 
from time to time on the basis of what we found in his block! 
and from the laboratory examinations. 

Q. You heard the statement made this man received an 
injury to his toe on October 14, 1939, that he worked until 
October 25,1939, when he received the second injury to his tpe 
as you have heard described. The first was October 14th arid 
a piece of tile dropped on it and on the 25th a brick droppe d 
on his right foot, and although the toe pained then and started 
to show signs of infection he didn’t go to the doctor until Octo¬ 
ber 25, 1939, on which same day he dropped the piece of bricjk 
on this same toe and that evening he went to the doctor ar|d 
he had the toe under treatment up until about the 20th <j)f 
December, 1939. 

Then he stopped going to the doctor. He gave the toe locfl 
treatment through until January 30th with hot Epsom salt^. 
You have heard that described? 

A. Yes, sir. 

(161) Q. And how he felt between the latter part of October 
and the first of November there until the time he was taken to 
the hospital. You have heard him describe how he felt? 

A. Yes, sir. 

Q. Is that significant? 

A. Yes. In view of the fact he was quite healthy and active, 
any infection that has a tendency to hang on, such as the toe;, 
infection has a tendency to pull down the resistance provided 
he was absorbing a certain amount of toxin. 
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Q. Can that make a person feel below par? 

A. Yes, sir. 

Q. Do the symptoms he gave fit in with this? 

A. Very well. 

Q. You know when the carbuncle developed and what hap¬ 
pened? 

A. Yes, sir. 

Q. You also heard about him going back to work and getting 
this injury to his hip as the result of dropping off the scaffold 
and having immediate pain? 

A. Yes, sir. 

Q. Is there any doubt in your mind that this jump off, or 
dropping off, with resulting pain, precipitated that condition? 

A. I think it had a direct connection. 

Q. Can you have osteomyelitis result from such an injury? 

(162) A. Osteomyelitis doesn't develop from injury of that 
kind? 

Q. Infection has to be present first? 

A. Infection has to be present, or some injury to the tissues 
and reduced local resistance and bacteria getting into it he 
would subsequently have osteomyelitis. 

Q. You heard Dr. Donahue and Dr. Keliher describe his hip? 

A. Yes, sir. 

Q. That it was injured? 

A. Yes, sir. 

Q. Does that clarify the picture? 

A. I think it does. 

Q. What is your conclusion as to the causal connection? Do 
you believe there was any causal connection between the in¬ 
fection this man had as the result of a mashed toe in October 
1939, and subsequent development of the case in June and July 
1940? 

A. As I see it, I think possibly the whole trend of events 
started with the mashed toe, with the staphylococcus infection 
of the toe, a rather long, protracted condition, a long protracted 
condition of infection, of infectious character which is likely to 
spread. This probably spread to the lymph glands and lymph 
(163) nodes and may have developed into the carbuncle, and 
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another injury to his hip with an active carbuncle, it seems per¬ 
fectly clear here is where the real osteomyelitis started. 

Q. When? 

A. After the injury to the hip. 

Q. Of July 10th? 

A. That is right. 

(164) Cross-examination of Dr. Hunter by Mr. 

O’Donoghue: 

Q. And what weight do you lend to the fact for four months 
he was without signs of infection whatever? 

A. That does not mean the infection was not there. You 
can take lymph nodes at autopsy and find them. 

Q. On the other hand he may have been perfectly free? 

A. Yes, sir. 

Q. That is free of this staphylococcus bacteria? 

A. Yes, some are and some are not. Some are not. Sorhe 
are much more virulent than staphylococcus albus. 

Q. You mention the possibility of the organism getting ijip 
in the groin. Do you attach any significance to the fact th^t 
he had pain in his groin? 

A. One of the first things we look for is lymph nodes. 

Q. There was no evidence of infection extending up except 
what he mentioned as to the pain? 

A. Not that I know of, I- 

Q. I asked him if he had any other symptoms. He said no. 

A. Yes- 

Q. He said that thing was on both sides of the groin. 
Doesn't that tend to indicate it probably did not come from 
(165) the toe infection? 

A. Not necessarily, no. It is true you very frequently get 
some. Usually lymph nodes are infected on one side. You 
can have infection extending up to the anal gland and the 
sacral. 

Q. Does it happen quickly? 

A. No, usually it is symptoms, the thing that seems to indi¬ 
cate that might be the cause. This man had a suppurative 
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condition of the toe which goes in through the blood which 
breaks down the membranes. 

Q. There was no evidence of lymphangitis? 

A. In staphylococcus aureus you do not get the red streaks. 
It is the streptococcus infection you are more likely to get these 
red streaks. 

Q. But you would get some swelling? 

A. No, you might not. You might in an acute fulminating 
infection. 

Q. You said if it went into the other side of the groin it would 
take some time. 

A. Yes, sir. 

***** 

(177) Examination by Deputy Commissioner: 

Q. I understood you to say the important factor is the man’s 
ability to resist. 

A. The point I am trying to make is this: This infection 
would reduce the resistance. Anybody with a chronic infection 
does have the resistance pulled down. That renders him prone 
to other infection. 

Q. From within or without? 

A. From within or without. 

Q. In reality it does not make any difference whether the 
carbuncle came from outside sources? 

A. In that sense, no. 

Q. That is that you assume that lowered resistance did play 
a part in this case. Is that what you assume? 

A. Yes, sir. 

Q. And lowered resistance was due to what? 

A. To this long continued infection in his toe. 

Q. So assuming he had a lowered resistance over the long 
continuing infection in the toe and going so far as to assume 
the carbuncle was due to infection from without, would you 
still say there was casual relationship between the injury of 
1939 and the present condition? 

(178) A. Yes, sir. 
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(179) Dr. William Phillip Argy testified on behalf of the 
claimant as follows: 

By Mr. McCabe : 

Q. What is your full name? 

A. William Phillip Argy. 

Q. When were you admitted to practice? 

A. 1922. 

Q. Is there any particular branch of medicine you specialize 
in? 

(180) A. Internal medicine. 

Q. Did you have occasion to visit Sibley Hospital in con¬ 
nection with the case of Clifford L. Lutton? 

A. Yes, I saw him in consultation with Dr. Keliher in the 
latter part of September. 

Q. In order to save time in this case, you have been here all 
day, haven’t you? 

A. Yes, sir. 

Q. And you have heard all the testimony given by everybody 
in this case and by the attending physicians? 

A. There was no testimony before 10:30? 

Q. No. Doctor, in your opinion, from hearing this testi¬ 
mony and from your examination in this case and from jhe 
personal knowledge you got when you were called in consulta¬ 
tion and hearing all the evidence that has been brought out h(ire 
today, what is your opinion about this case, as to the cau|sal 
relation as between the infected toe which this man received 
in October 1939 and what subsequently followed, and the secdnd 
question will be as to whether the causal relationship between 
the fall which this man received on July 10, 1940, the injury 
which he received on July 10, 1940, when jumping down off 
the scaffold, and the subsequent developments. 

Will you go ahead and explain that? 

(181) Mr. Hyde. Now, just a moment. From now on, refer¬ 
ring to the osteomyelitis, the injury to this man as osteomyelitis, 
I would like to have some proof of that. Now, the X-ray tajcen 
of this man—now, if he has osteomyelitis I would like to see jthe 
X-rays and I think they should be produced. All we hav^ is 
his testimony there was some sign of softening of the bone. ^Ve 
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have the X-rays. I am going to object until we have actual 
proof. 

The Deputy Commissioner. The objection is noted. You 
may proceed. 

The Witness. Well, going on the assumption the man does 
have an osteomyelitis at the present time, which I believe he 
does have because I have seen the X-ray reports to the effect he 
does, I would say that his condition at this time and subsequent 
to July, 1940, was causally related to both the infection that 
he sustained in his toe in October. 1939. and also to the injury 
that he sustained as the result of a fall in 1940. 

***** 

(185) The only evidence we have is the fact that this man, 
back in October, October 14. I believe. 1939, developed a con¬ 
tused wound of the toe which became infected and which was 
further aggravated by a subsequent injury to the toe on October 
25th. Usually that should clear up within a few weeks, but 
from what has been brought out here today, this recovery was 
more or less protracted. 

The first occurrence was around the 14th of October and it 
wasn't until the latter part of December, until Dr. Becker 
discharged him, and as he stated and as his wife stated, during 
the month of January, I believe, or February, it was necessary 
that he wear a shoe with the toe cut out. You don’t have to 
wear a shoe with the toe cut out on a normal foot. There must 
have been something there to cause him to cut it out. 

In addition to that he gives a history of having had a pro¬ 
tracted period during January. February. March, April and 
May when he felt under par, when he came home at night and 
had to go (186) to bed, and he, being a healthy man prior to 
this time, would lead one to believe something caused him to be 
under par and the only thing that has been brought out is that 
he had a low-grade infection which continued to lower his re¬ 
sistance to the point where he finally developed the carbuncle, 
the carbuncle resulting in septicemia, the septicemia resulting 
in infection of the torn tissues in the left hip and the torn 
tissues resulted in osteomyelitis, the lung abscess and the 
abscess under his diaphragm from which he finally recovered 
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and the residual of the osteomyelitis at the present time, so 1 
think definitely there is a connection. 

(209) Dr. Samuel Becker testified on behalf of the appellee 
as follows: 

A. He had staphylococcus systemia. They had recovered 
the organism in the blood stream and also from the carbuncle. 

(290) Treatise (Homan’s Text Book of Surgery). 

‘‘Acute Osteomyelitis. Etiological Factors. By far the 
inost common cause of acute inflammation of bone— osteomye¬ 
litis—is the infection by the staphylococcus aureus , the familiar 
source of furuncle and carbuncle. [Italics supplied.] 

“The explanation of the frequency with which the bone is 
attacked in this way lies in the fact that (1), in the presence 
(291) of an infection in some part of the body, by any of the 
agents just described, the micro-organisms are much more fre¬ 
quently carried into the general circulation than is natural to 
suppose, and (2). the nature of the blood supply of bone, par¬ 
ticularly growing bone, is such that it is relatively easy for bac¬ 
teria to settle in certain parts of the long bones, for it is those 
that are chiefly diseased. 

“In respect to the first cause, the source of infection, it Ijas 
repeatedly been noticed that acute osteomyelitis follows upon 
the appearance of a furuncle or a series of furuncles, or upon 
an acute respiratory infection, or a tonsillitis or acute otitis 
media. Quite often, the immediate cause for the settling of 
bacteria in some particular spot seems to be a blow or a strain of 
no great severity, and the impression is given that without this 
exciting factor the organisms might disappear from the blood— 
for they must soon be destroyed there—without harming the 
bones at all.” 
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